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I. Introduction 
Our national government was founded in a period 
when the idea was widespread that there should be little 
or no interference with the natural course of business 
enterprise. Yet, today it has swept a strong regulating 
arm over virtually the entire field of commercial, indus-
trial, and financial activity. 
In doing so it has confronted management with 
many problems to overcome for the successful conduct of 
its business. Enactment of the Fair Labor Standards Act 
Amendments of 1949 is one more obstacle, be it large or 
small, for men of mane.gement in business to surmount. 
A. Scope of This Study 
1. The Problem 
The basic problem of this study is that of estab-
lishing the effect on business of the Fair Labor Standards 
Act, As Amended of 1949. What influence do the amendments 
have on business activity and business decisions regarding 
employment, competition, labor costs, wage differentials, 
mechanization, prices, and profits? Does it imply for in-
stance that managements are faced with higher costs and 
smaller profits because of the increase in minimum wages 
under the amendments? 
Will employment increase or will industry mech-
anize at a more rapid pace bringing about technological 
6 
unemployment? Does it mean that management should scale 
down its expansion plans in individual companies or might 
the amendments, more drastically, prove to be the death 
knell for some industries and companies? 
These are but a few of the questions raised by 
the enactment of the amendments which are highly signifi-
cant to the employer, tothe employee, and to the public. 
Passage of the Fair Labor Standards Act Amend-
ments of 1949 marked the first major revision of the Fair 
Labor Standards Act of 1938. 
"The increase in the minimum wage to 75 cents 
an hour from the previous 40 cent level is outstanding 
among the amendments. It meant direct pay increases for 
1.5 million of the 22.6 million workers who are currently 
entitled to minimum wage benefits".* 
Thus the state, in an effort to protect the wel-
fare of society has prescribed minimum wages for employees, 
as well as, other conditions under which employees employ 
and workers-work. 
In this connection we must not forget that mini-
mum wage legislation is not a complete solution to the prob-
lem of low pay. We would do well to remember an address of 
Wendell Wilkie in which he said, "If wages are artificially 
raised either by government legislation or by union activi-
ties beyond the level which industry can meet out of its 
~4p.667 
7 
current operations, then there is almost an immediate 
drop in employment.n nThere is no absolute standard of 
wages and where we fix one we run the danger of destroy-
ing the j obtt. * 
2. Method of Approach 
This inquiring into the effect of the Fair Labor 
Standards Act Amendments of 1949 on the management of 
business will confine itself, in the main, to the effect 
of the increase in minimum ·w·ages to 75 cents an hour as 
provided in section 5(a)(l) of the Act. Other provisions, 
however, will be treated in·Chapter II, and Chapter III, 
Analysis of the Fair Labor Standards Act, As Amended of 
1949 in which significant observations are made as to their 
effect on business. 
To gauge the effect of the amendments on busi-
ness and its management, four main steps were developed. 
The first, involves the inclusion of background material 
indicating the trend of popular feeling and legislation, 
and some early criticisms by industry of the Act of 1938. 
We move then to an analysis of all the amendments of 1949 
to the Fair Labor Standards Act, highlighting changes and 
pointing out their significance to industry. The third 
step brings to the reader the effects of the Fair Labor 
Standards Act of 1938 and attempts to project these effects 
"i_gp .101 
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into a measurement of the effects of the 1949 amendments. 
An example of the effect on a specific industry is pre~ 
sented embodying the results of a survey of wages and 
related working conditions in the lumber industry. The 
fourth step involves an evaluation of the impact of the 
amendments on business and management. This is accomplished 
through an analysis of prices, employment, mechanization 
trends, wages and wage differentials throughout industry 
before and after the passage of the amendments of 1949. 
B. Historical Background 
of the Fair Labor Standaras Act of 1938 
1. Primary Stages 
The roots of the Fair Labor Standards Act are 
deep in a movement that extends throughout the period of 
industrial history. As early as 1840, President Van Buren, 
by executive order, established a ten hour day for federal 
employees on public works. TvTenty eight years later, Con-
gress fixed eight hours as a day's work for all laborers 
and mechanics employed by the government. It wasntt until 
190?, however, that Congress through its commerce power 
passed the Hours of Service Act which limited to sixteen 
hours of consecutive work of persons having to do with the 
interstate movement of trains. Again in 1916 the Adamson 
Act introduced the eight hour day for persons engaged in 
interstate railway service. 
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Attempts to regulate the labor of women and 
children did not meet with the success of hours regUla-
tion. When, in 1916, Congress undertook to restrict child 
labor in factories by excluding the products of such labor 
from interstate commerce, the Supreme Court held the measure 
void as regulating manufacturing rather than commerce.#* 
A ~nimum wage law for women and children fell by the way-
side in 1923, when the Supreme Court ruled in the Adkins vs 
** Childrens Hospital case, that wage restrictions could not be 
reconciled vdth liberty of contract. This decision was to 
stand until 1937 when the Supreme Court acknowledged that 
under existing conditions of employment, liberty of contract 
was a fiction which in no way preserved the individua~s free-
dom in determining his hours of work or his wages. 
2. New Deal Impetus and Subseauent Adoption 
Out of the depression came the nNew Dealn and a 
part of its program, the National Industrial Recovery Act 
of 1933, which had as its objectives "to reduce and relieve 
unemployment" and "to improve standards of labor". 
Probably the direct history of the Fair Labor 
Standards Act begins with this program. 
Codes.of competition for various industries were 
adopted requiring the establishment of minimum wages, fixed 
¢Hammer v. Dagenhart, 247 U.S. 251 (1918) 
'7p. 5'7l . 
. ** Adkins v. Childrens Hospital, 261 U.s. 525 ( 1923) 
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maximum hours of work, the elimination of child labor, 
and other faulty standards of working conditions. 
Although this legislation was declared unconsti-
tutional by the Supreme Court,* soon afterwards this ju-
dicial body reversed its previous stand on minimum wage 
legislation and upheld the National Labor Relations Act.** 
The chief importance of this decision is the fact that the 
government had· regulatory power over labor conditions in 
manufacturing plants engaged in interstate business. 
Encouraged by this decision, President Roosevelt 
in 193? recommended the enactment of measures that would put 
a nfloor" under wages, a "ceiling" over hours of work, and 
abolish child labor.*** 
On June 1938 the Fair Labor Standards Act was passed 
after having undergone numerous amendments since introduction 
in May, 193?. 
It established a minimum wage of 25 cents an hour 
rising to 40 cents an hour in seven years, a forty-four hour 
week to be reduced to 40 hours in three years, and prohibited 
the labor of children under sixteen in industries whose pro-
ducts entered into interstate commerce.**** 
* Schecter v. United States, 295 U.S. 495 (1935) 
**3pp. 201-202 
***?P. 573 
**** 21, p. 3 
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3. Comments and Industry Suggestions 
Experience has shown that higher wages and shorter 
hours tend to influence the health conditions of the worker 
and his family favorably. Further, the experience of the 
last few decades indicates that shorter hours have improved 
the auantity and auality of production, and these improvements 
are due in part to the greater efficiency of the worker. 
It is interesting to note, however, that the 40 
hour week is not the optimum work week from the standpoint of 
production. 
A detailed study of work weeks disclosed that the 
hourly output for the 40 hour week was found to be the most 
efficient, the production being 868 units. With the 44 hour 
week, the hourly production fell to 839 units, and with the 
48 hour week, it dropped to 793.5. 
The differences in hourly production between 40 and 
48 hour weeks are not sufficiently great to make the total 
weekly production of the 40 hour week greater than that of 
the 48 hour week. Apparently the 48 hour week is approximately 
the work pattern which yields the greatest weekly output. 
Thus, from the standpoint of efficiency, measured 
in terms of production per hour, a work-week around forty 
hours seems to be the optimum under existing conditions. 
If, however, there is a shortage of labor and the purpose is 
to get the maximum amount of goods produced with the manpower 
available, then a work-week in the vicinity of forty-eight 
12 
hours is the optimum.* 
The passage of the Fair Labor Standards Act of 
1938 has had an impact on the level of wages in the country 
as a whole. It has been, in effect, a redistribution of 
national income in favor o.f the workers at the expense of 
the employers. 
Opposition to the Act reflected in part the prac-
tical animosities growing out of the court struggle, and it 
was at first given only equivocal support even by labor. 
Many of the cons.ervatives in the A.F. of L. were opposed to 
wage legislation in principle fearing that minimum wages 
would become maximum wages.** 
Constructive suggestions from the industry point 
of view may be summarized as follows: 
l. Exempt white collar workers from the overtime 
provisions. If the purpose of the law is to protect the 
underprivileged that can be accomplished vnthout regulating 
the hours an~ overtime compensation of those receiving sat-
isfactory compensation on a salary basis. 
2. Allow for the averaging of work hours over a 
longer period than one week. The employee may work 46 hours 
one week for which he must be paid overtime, yet the follow-
ing week he may be only required to work 35 hours. 
* 6, p.298 
** 3, p.283 
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3. Broaden the activities of the Industry Commit-
tees so that they can recommend tolerances and flexibility 
in working hours. 
4. Revise the Act with respect to the number of 
hours that may be worked without overtime pay. Certainly 
these can be no basis from the standpoint of health for re-
ducing the maximum work week below 44 hours. 
5. Define the term "regular rate" of pay so as to 
make clear that it was not the intent of Congress to freeze 
all wages and hours in effect in October 1938, irrespective 
of what the future may hold in store. 
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6. Exempt outside employees or amend the Act so 
that employer will be protected if he has in good faith in-
structed such employees not to work beyond the maximum hours, 
. 
and cannot be shown to have had knowledge that such employees 
did not exceed the. maximum per~tted. 
?. Limit the definition of "productionfl to its 
recognized meaning.* 
c. Development of the 
Fair Labor Standards Act Amendments of 1949 
1. nworking Time" and the Portal to Portal Act 
One of the most serious gaps in the Fair Labor· 
Standards Act of 1938 was the omission of a definition of 
;II' 15, p.1108 
nworking timen for which an employer was obligated to ac-
count to his employees in minimum wages and overtime pay. 
It was nearly ten years, however, before a change of any 
consecuence was enacted. And it took a threat of bankruptcy 
to many employees to incite Congress to action. The failure 
of the original law to define working time was dramatically 
brought to the attention of Congress by a deluge of suits 
in the celebrated Mt. Clemens Pottery case.* The Supreme 
Court ruled that time spent by the pottery employees in walk-
ing between the plant gates and their work benches and in 
certain make-ready activities had to be included in comput-
ing time worked under the Act. This ruling had the effect 
of employers facing liabilities estimated as high as six 
billion dollars for overtime compensation due employees.** 
Time spent by employees must be counted as time 
worked under the Act, the court ruled, whenever these are 
the following: 
l. Physical or mental exertion by the employee 
(whether burdensome or not). 
2. Exertion controlled or required by the employer. 
3. Exertion pursued necessarily and primarily for 
the benefit of the employer and his business.*' 
* Anderson et al v. Mt. Clemens Pottery Co. (l946) 
** 2, p.3 328 u.s~ 680, 66 s. ct. ll87 
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The significance of this decision was that it 
marked the first time these tests had been given effect 
in a case involving employees of a manufacturing plant. 
The court had previously applied these tests in requiring 
payment for Underground travel time of iron and coal miners. 
To remedy this situation and to reli~ve emp~oyees 
of their liabilities, the Portal to Portal Act was passed 
which drew a distinction between an employeets "principal 
activities" and activities which are "preliminaryn or «post-
liminary" to such principal activities. 
The employer need not pay for activities performed 
before or after the time the employee begins and ceases his 
principal activities (unless reQuired by custom, contract, 
or practice). 
With the adoption of the Portal to Portal Act in 
1947, administration and organized labor brought about in-
creased pressure for a revision of the minimum wage, coverage 
of the Act, and child labor restrictions. 
2. The "Overtime on Overtime" Decision 
The next event which had a great deal of influence 
in the shaping of the Amendments of 1949 was the Supreme 
Court's opinion in the so-called novertime on overtime" case. 
Because of this decision, employers and employees in the long-
shore and stevedoring industry were forced to abandon premium 
pay practices which had become traditional in the industry. 
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Furthermore, premium practices in many other industries were 
placed under a cloud of illegality. In the stevedoring in-
dustry premium payments were made to the employees for work 
on Saturdays, Sundays, and holidays at the rate of double 
time their regular rate of pay regardless of the number of 
hours worked in the week. Other premium payments consisted 
of double time for work after ?:00 P.M. 
In Aaron vs. Bay Ridge Operating Co. the Court 
) 
ruled that an "overtime premium is any additional sum re-
ceived by an employee for work because of previous work for 
a specified number of hours in the work week or workday.»* 
All other premiums or extra payments, it added, must be in-
cluded in figuring the regular rate and may not be credited 
against weeldy overtime pay under the Act. Thus, the above 
mentioned premiums, work on weekends, holidays and work out-
side designated "clock" hours were affected by this decision. 
The longshore industry was given assurance by the 
administration that action would be taken to validate its 
traditional premium pay practices.** 
An examination of the amendments shows that pre-
miums shall be excluded in computing the "regular raten at 
which an employer is employed. 
* ?, Aaron v. Bay Ridge Operating Co. 
** 2, p.lO 
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3. Adoption of the Amendments 
After the 1948 elections, which changed the make-
up of Congress considerably, it was assumed by the supporters 
of a higher minimum wage. and broader coverage that success 
would be easy. 
However, in order to obtain the necessary votes 
many concessions had to be made on coverage in order to secure 
the 75 cent minimum wage. 
Finally, like the original Wage Hour Act adopted 
in 1938, a compromise was reached, and on October 26, 1949 
the measure became law. 
The objectives of the original law were threefold. 
Its aim was to reduce unemployment by spreading the work 
through the requirement of payment of a penalty rate, to 
keep up the purc~asing power of the public through establish-
ing a floor under which wages could not go, and finally to 
eliminate oppressive child labor conditions. 
' With these objectives in mind the principle of the 
law has not changed. 
Briefly the chang~ effective danuary 25, 1950, 
are as follows: 
1. Minimum wages are increased to 75 cents per hour. 
2. Coverage and exemptions are increased. 
3. The method of c.alculating overtime is revamped. 
4. New authority has been granted the government 
to sue for unpaid wages on behalf of employees. 
18 
5. Employment of oppressive child labor has 
been directly prohibited.* 
* 16, p.l8 
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II. Analysis of the 
Fair Labor Standard Act Amendments of 1949 
A. Coverage 
It would appear that the amendments make no 
changes in the fundamental bases of coverage of the Act. 
As in the past the Fair Labor Standards Act will continue 
to apply to employees "engaged in commerce or in the pro-
duction of goods for commercen. This is so stated in the 
Finding and Declaration of Policy and throughout the Act, 
as amended.* 
Although the bases remain the same, the scope of 
coverage has been modified by a redefinition of the terms 
"connnerc e" and ''produced n • ** 
Prior to the 1949 Amendments, more than 22,500,000 
employees were covered by the original law but changes in 
terms and definitions makes it difficult at present to judge 
how many will be subject to its provisions, both employers 
and employees. 
1. Commerce 
The Wage Hour Act, it must be noted, is not con-
cerned \vith activities which merely affect interstate com-
merce. Employees must be engaged in either commerce or the 
production of goods for commerce. 
,,.,..,..··---·~--*50, Sec. 2 ~(a) 
** 50, Sec. 3 (b) and {j) 
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Under the original Act, commerce was defined as 
excluding the employees of many importers, yet the amendments, 
as noted above, redefine commerce to embrace trade and com-
merce.between any state and any place outside thereof.* 
With the new definition including incoming foreign commerce, 
it can be seen that importers as well as exporters are now 
subject to the Act's provisions. 
The importer is faced with the problem of deter-
mining whether goods are importedto fill special orders or 
contracts with the customers or whether they are imported 
for general stock. The former category would place employees 
handling or delivering goods to local customers under the Act. 
The latter category would apply only to employees who are en-
gaged in buying or receiving goods from foreign countries or 
those employees who handle and arrange shipments to customers 
in other states. 
Thus, it can be seen, that an employeets right to 
the minimum wage and overtime depends ·on the nature of the 
work that he performs. As a result, some employees in a par-
ticular industry may not be required to pay minimum wage 
rates to any of their employees; while still others may be 
required to pay these rates to some of their employees; while 
still others may be required to pay these rates to all of 
_ :their employees. / · 
)!= 50 , Sec • 3 (g) 
2. Production of Goods for Commerce 
The new definition of "produced" has restricted 
the coverage of the Act. The original Act provided that an 
employee was engaged in the production of goods for commerce 
if he produced, or in any other manner worked on goods for 
shipment in commerce or was engaged in any process or occu-
pation "necessary to" such production. The term ttnecessaryt' 
covered all types of work which indirectly contributed to 
production. 
Under the amendment, an employee doing production 
wo~k on goods intended for shipment in interstate commerce 
will continue to be subject to the Act. Such employees are 
those engaged in "producing, manufacturing, mining, handling, 
transporting or in any other manner working on goods shipped 
in commerce".* How§ver, if an employee does not perform 
such vrork and is not engaged in commerce, he is not covered 
by the Act simply because his work may be ttnecessary" to 
production. 
Rather, he is covered only if he engages in nany 
closely related process or occupation ~rectly essential to 
such production.n** 
Looking behind the law to the intent of Congress 
we find in the Statement of the Bouse Managers*** that the 
* 50 , Sec • 3 ( j ) 
** Ibid 
*** 57 
following "fringe" employees are still to be regarded as 
under the Act:. 
a. Maintenance, custodial, and clerical employees 
of interstate producers and their independent contractors. 
b. Empl_oyees who maintain or repair buildings in 
which goods are produced for commerce. 
c. Employees making, repairing, or maintaining 
machinery tools or dies usediin the production of goods for 
commerce. 
d. Employees of public utilities furnishing power 
to producers in commerce. 
The Statement of the House Managers also gives 
guidance as to those employees removed from coverage. Gen-
erally; it appears, they relate to employees and their acti-
vities which e.re several degrees or stages removed from the 
production of goods for commerce. Specifically they are as 
follows: 
a. A local fertilizer company selling to local 
farmers for use in gro~rlng sugar cane to be sold in the 
same state. 
b. The quarrying and processing of stone for use 
in constructing a dike within the state. 
--- c. Employees of a local window cleaning company 
doing business wholly within the state. 
/ 
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d. The maintenance of shrubs and lawns by in-
dependent nursery employees. 
e. Employees who draw architectural plans for 
use in the State. 
f. Employees providing residential, eating, or 
other living facilities for factory workers who produce 
goods for commerce.* 
The status of cafeteria and restaurant employees 
under the amendment may be of interest to manufacturers. 
In the past, such employees were treated by the Administra-
tor as covered by the Act if they worked in a plant cafeteria 
or restaurant. 
nunder the amendment, it would appear that res-
taurant employees are exempt from the act irrespective of 
where the restaurant is located".** 
3. Employers Guide to Coverage 
Future interpretation of the Act will be trouble-
some. Therefore, it is imperative that the employer care-
fully re-examine the duties of employees in the light of the 
new definitions of ncommerce" production of goods for com-
merce", and the meaning of the new phraseology, "closely 
related process or occupation directly essential to produc-
tionn .. 
* 57 
** 9, p.lO 
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Unless it is established by the employer that cer-
tain employees were segregated from the production of goods, 
it is presumed that all employees contributed to the produc-
tion of goods in a concern selling in interstate commerce. 
In those cases where the employer is in doubt as 
to employee coverage, it would be generally vdser for the 
employer to resolve such cases in favor of the application 
of the Act, in view of the substantial liability which may 
follow if he guesses wrong. 
B. Exemptions 
Many important changes made by the amendments 
effect the minimum wage and overtime provisions. 
New exemptions, subject to limitations, are pro-
vided for the following: 
1. Laundries and cleaning establishments 
2. Manufacturing-retail establishments 
3. Non-profit or Share Crop Irrigation Companies 
4. Taxicab companies 
5. Telegraph agency employees 
6. Forestry and Lumber Companies 
7. Buyers of poultry and dairy products 
8. Newsboys 
9. Employees processing buttermilk. 
In addition to these completely new exemptions, 
the amendments broaden or narrow several exemptions of the 
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original Act as :follows: 
1. Retail and service establishment exemption 
is broadened. 
2. Employees o:f fish canneries now have only an 
overtime exemption. 
3. More public telephone switchboard operators 
will come under the exemption. 
4. Air carriers exemption has bee~ narrowed to 
an overtime exemption. 
5. More small newspapers will be exempt by in-
creasing the circulation limit and extending the Act to 
daily, as well as semi-weekly newspapers. 
New Exemptions 
1. Laundries and Cleaning Establishments 
Laundries and cleaning establishments are subject 
to the exemption for retail and service establishments which 
will be discussed below. 
It was long :felt that the original.Act exempted 
any laundry which did most of its business in intrastate 
commerce, however, it was later held that laundries were 
covered by the Act as being engaged in work necessary to 
production. Under the amendments of 1949, the original 
thought was carried out by Congress establishing a new 
minimum wage and overtime exemptions to nany employee em-
ployed by an establishment engaged in laundering, cleaning, 
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or repairing clothing or fabrics----"* 
In order to aualify for the exemption two condi-
tions must be satisfied. First, more than 50% of the es-
tablishment's annual dollar volume of business must be 
derived from sales or services with the state where the 
establishment is located. Second, not more than 25.% of its• 
business may be derived from the sales of services to cus-
tomers engaged in a mining, manufacturing, transportation, 
or communications business.* 
This means that the new amendment will exempt 
laundries and cleaning establishments doing a substantial 
business with hote.ls, restaurants, barber shops, beauty 
parlors, etc., The first reou~rement appears to impose a 
hardship on those laundries and cleaning establishments 
located close to a state boundary, most of its' business 
being out of state. The delivery of goods sold would result 
in interstate sales subjecting the establishment·to there-
auirements of the Act. 
2. Retail and Service Establishments 
Although an exemption for retail and service 
establishments was incorporated in the original statute, 
the amendmentscompletely change the exemption. The original 
* 50, Sec. 13 (a) (3) 
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statute exempted from its wage and hour provisions any 
employer engaged in any retail or service establishment 
the greater part of whose selling or servicing is in intra-
state commerce. Although this would appear to exempt retail 
stores and service establishments if more than 50% of the 
establishment 1 s business was V'Ti thin the state, such was not 
the case. A retail or service establishment was considered 
exempt only if a substantial part of its' sales were made 
to individuals. It the greater part of the sales were to 
commercial users, the establishment was considered non-exempt.* 
Thus, sales of coal for private home consumption were con-
sidered as retail sales. On the other hand, sales of coal 
to hotels, apartment houses, office buildings, factories, or 
railroads were deemed to be non-retail. 
A retail or service establishment will now be re-
garded as exempt if it satisfies the following conditions. 
First, over 5o% of the establishment's sales by 
annual dollar volume of goods must be made within the state. 
Second, not more than 25% of the annual dollar 
volume of sales of goods or services must not be for resale. 
Third, at least 75% of the establishment's annual 
dollar volume of sales of goods or services must be recognized 
-
* 54, p.3 
in the particular industry as retail sales or services.* 
If the establishment satisfies these conditions 
or tests the exemption vnll apply to all employees of the 
establishment. 
Evidently, this amendment designed to overrule 
former interpretations that sales to business users cannot 
be treated as retail sales. As long as sales are recognized 
as retail in the particular industry, the establishment would 
be exempt whether made to commercial customers or to home 
consumers. Sales by grocery stores, hotels, coal dealers, 
or hardware stores which are recognized as retail sales in 
the industry will receive exemption if they meet the other 
conditions specified above. 
Again, as in the Laundry Exemption, establishments 
located near state lines, most business of which is carried 
·on outside the state, may not receive exemption unless it 
can be sho'vn that over 50% of its sales were consumated within 
the state. 
In the past many restaurants could not quality 
for the exemption because they were located in manufacturing 
firms serving meals to the workers who were engaged in the 
production of goods for commerce. 
* 50, Sec. 13 (a) (2) 
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No provision in the original Act recognized those 
establishments which :process or make the goods they sell. 
Usually employees of such establishments were covered by 
the Act on the basis that the manufactured goods crossed 
state lines. 
The amended law grants a new exemption to these 
retail-manufa~turing units, provided all of the following 
six tests are satisfied. 
1. More than 5~ of its annual dollar volume of 
sales must be made with the state. 
2. At least ?5% of the dollar volume must not be 
for resale. 
3, At least ?5% of the dollar volume must be recog-
nized as retail in the industry. 
4. The establishment must be recognized as a retail 
establishment in the industry. 
5. More than 85% of the annual dollar volume of 
sales of the goods made or :process§d must be made within the 
state in which the establishment is located. 
6. The manufacturing operations must be conducted 
in the establishment from which the goods are sold.* 
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These restrictions are apparently designed to 
confine the exemption to the small retail manufacturing units. 
* 50, Sec. 13 (a) (4) 
These restaurant employees were regarded as working 
in occupations necessary to production and not in exempt re-
tail or service establishments. However, 1mder the new defi-
nition of "produced" as explained at the beginning of this 
chapter, such restaurant employees could not be considered 
in "occupations directly essential to production." It would 
appear therefore that these restaurants are exempt from the 
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Act provided it's sales of food are recognized as retail within 
the restaurant industry. 
Business Enternrises not Exempt 
The following types of concerns, it appears, would 
not be exempt because they would not qualify as n establisbments'J 
produce mostly for commerce, or are non-retail: 
l. Mail order houses with most of its sales being 
to out of state customers. 
2. Warehouses, central executive offices of chain 
and branch stores. These are non-retail. 
3. Companies engaged in selling and repairing manu-
facturing machinery and equipment used in the production of 
goods. 
4. Banks, trust companies, building and loan asso-
ciations, insurance companies, utilities, stockholders, news-
papers and brokers. Concerns of this type would not be con-
sidered as "service establishments".* 
* 54, pp.B-9 
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TyPical establishments which may achieve exemptions appear 
to be local bakeries, ice cream stores, ice plants, candy 
stores, and small clothing stores. 
3. Non-Profit or Share Crop Companies 
A new exemption from the minimum wage and overtime 
requirements is provided for employees of non-profit or share 
crop companies engaged in the operation and maintenance of an 
agricultural irrigation system.* Under the original act, these 
employees were subject to the wage and hour provisions being 
deemed as engaged in work "necessary to the production of goods 
for commerce". 
4. Taxi Companies 
Another new exemption from the wage and hour require-
ments is extended to employees of taxicab companies~* Prior to 
the amendments, questions were raised as to whether such em-
ployees, when they carried railroad and airline passengers 
traveling interstate, were engaged in commerce and thus sub-
ject to the Act. 
These questions are answered by granting the em-
ployees exemption from the wage and hour requirements. 
5. Telegraph Agency Employees 
The amendments provide for a new exemption for pro-
prietors and employees of a telegraph agency where the tele-
graph message revenue does not exceed $500 a month. 
* 50, Sec .. 13 (a) (6) 
~* 50, Sec. 13 (a) (12) 
Tests to be met in order for the telegraph agency 
to qualify are as follows: 
1. It must be classed as a retail or service estab-
lisbm.ent. 
2. Telegraph messages handled must be for the public 
under an agency contract with a telegraph company. 
3. Revenue from telegraph messages .must not exceed 
$500 per month.* 
Should the revenue of the establishment from its 
telegraph messages exceed $500 per month, then employees 
would be subject to the Act in those months that its business 
exceeded this dollar limitation. If all the tests are met, 
the exemption suspends both the minimum wage and overtime reg-
ulations. 
The purpose of this exemption is to remove hardships 
from small telegraph agencies imposed by the original statute 
in meeting its provisions. Further, it recognizes the need 
for telegraph service in rural areas where the bulk of this 
type of agency may be found.** 
6. Forestry and Lumber Companies 
Prior to amendments, all forestry and lumber opera-
tions which were considered in interstate business were subject 
*50, Sec. 13 (a) (13) 
** 9~ p.l2 
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to the Act's wage and hour provisions. Forestry and lumber 
companies were hurt more than most industries from the ori-
ginal statute's minimum wage, hours, and overtime provisions. 
A study of the industry by the Department of Labor 
indicates that the 25 cents minimum wage of the Fair Labor 
Standards Act, effective in October 1938 had the effect of 
increasing the average hourly earnings in the southern lumber 
industry from 27 cents to 31 cents an hour. The 35 cent mini-
mum again raised the average in the industry 5 to 6 cents. 
In October 1946, 81% of the workers were making less than 
75 cents an hour (64 cents). Nearly 70% of the vrorkers in 
the Southern Lumber industry were receiving a straight-~ime 
an hourly rate of 69 cents during the last quarter of 1949. 
"This indicated that no other'major industry group 
would be so greatly affected by the new 75 cent minimum wage."* 
Evidently, with the idea in mind of affording some 
relief to small employers in the industry from the impact of 
the 75 ·cent minimum wage, the legislators amended the Act, 
providing for an exemption to those employees engaged in small 
scale forestry or lumber operations. It does not apply to 
employees working at a lumber mill where logs are processed 
into lumber. 
In the language of the amendment, it does apply to 
* 53, ~.2 
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any employee employed in planting or tending trees, cruis-
ing, surveying, or felling timber, or in preparing or trans-
porting logs or other forestry products to the mill, process-
_ing plant, railroad or other transportation terminal, if the 
number of employees employed by his employer in such forestry 
or lumbering operations does not exceed twelven.*' 
?. Buyers of Poultry and Dairy Products 
A new exemption from the overtime provisions only 
is provided in section 13 {g) (5) for employees employed as 
outside buyers of poultry, eggs, cream, or milk in their raw 
or natural state. 
8. Newsboys 
The amendments extend a new exemption to ttany em-
ployee engaged in the delivery of newspapers to the consumern. 
Newsboys are now exempt from the wage, hour and child labor 
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provisions under the amendments.** In the past much contro-
versy existed over whether newsboys were employees of newspaper. 
companies and thus subject to the original statute. This exem-
ption would appear to end conflicting interpretations. 
9. Buttermilk Processing 
An addition was made in the agricultural processing 
exemptions by adding to the list on overtime exemptions to 
-
* 50, Sec. 13 (a) { 15) 
** 50 Sec. 13 (d) 
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employees engaged in processing buttermilk.* Prior to this 
amendment, employees who processed other dairy products were 
not subject to the overtime provisions, but employees process-
ing buttermilk were covered by the Act. 
c. Modified Exemptions 
l. Fish and Seafood Canneries 
Employees engaged in the canning of fish and seafood 
were exempt from both the minimum wage and overtime require-
ments of the original Act. However, the amendments of 1949 
restrict the exemption to overtime provisions only, subjecting 
employees engaged in the canning operations to the minimum 
wage provisions.** 
2. Public Telephone Exchanges 
Under the original Act, switchboard operators in 
public telephone exchanges having less than 500 stations were 
exempted from the Act 1 s minimum wage and overtime provisions. 
The amendments augment this exemption to cover switchboard 
operators in public telephone exchanges serving not more 
than 750 stations.*** 
3. Air Carriers 
Air Line employees under the old Act were exempt 
from the minimum wage and overtime provisions. The amendments, 
* 50, S eo • 7 (c) 
** 50, Sec. 13 (b) (4) 
*** 50, Sec. 13 (a) (11) 
. 
however, had narrowed this exemption from the overtime pro-
visions, discarding the minimum wage exemption.* 
4. Small Newspapers 
Heretofore, the Wage and Hour Act contained pro-
visions granting minimum wage and overtime exemptions for 
employees of weekly and semi-weekly ~ewspapers with a circu-
lation of 3000 or less primarily within the county where the 
paper is printed and published. 
This exemption has been modified by the amendments 
by extending it to employees of daily newspapers tipping the 
circulation to 4000 or less and increasing the circulation 
area to contiguous counties.** 
* 50, Sec. 13 (b) (3) 
** 50, Sec • 13 (a) · ( 8) 
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III Analysis of the 
Fair Labor Standard Act Amendments of 1949 
(Cent •d.) 
A. Minimum Wage 
vVhen the original law became effective in October 
1938, a twenty-five cent minimum wage and a forty-four hour 
maximum week was established for vrorkers in "industries en-
gaged in commerce or the production of goods for commerce." 
The minimum wage was increased to thirty cents in 1939, and 
a year later to forty cents with a forty hour week. 
The amended Act differs materially in its approach 
by not providing for gradual increases, as under the old law, 
in minimum wag~ rates. Instead, the amendments increase the 
minimum from forty cents to seventy-five cents an hour upon 
the effective date of the Act.#* 
Further; the new law does not provide for the setting 
of higher wage rates through industry committee action, except 
in Puerto Rico and the Virgin Islands. 
It is still possible, under the new law, to employ 
messengers, learners, apprentices, and handicapped workers at 
rates lower than seventy-five cents an hour.** 
Although the amendments of 1949 increased the mini-
mum wage, no changes were made in the regulations governing 
--
#January 25, 1950 
* 50, Sec, 6 (a) (1) 
**50, Sec. 14 
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its application. 
1. Computation of Wa~ 
No problem appears to exist in the computation of 
the minimum wage. Employers are allowed to average wages 
for the week to determine the minimum wage paid per hour. 
Thus, by dividing the total weekly wage by the number of hours 
in the standard work week we arrive at the hourly average rate. 
If this rate is 75 cents or over the employer has complied ~th 
the law. 
Averaging wages, however, cannot exceed a period 
longer than a week. Wages may be paid weekly, bi-weekly, semi-
monthly or monthly but the week must be the standard in deter-
mining the minimum hourly rate. 
The minimum wage may consist of cash or its equi-
valent. The amendments, as did the old law, defines "wages" 
to include the reasonable cost to the employer of furnishing 
the employee with board, lodging, or other facilities. The 
administrator considers "other facilities" to include meals, 
housing, utility service, fuel, transportation, and merchan-
dise furnished the employee.* 
Thus, for example, an employee may receive 65 cents 
~er hour in cash and be furnished the equivalent of 10 cents 
* 50, Sec. 3 (m) 
per hour in board or lodging (reasonable cost to the employer). 
Under such circumstances the employer would be con-
sidered to have complied with the ?5 cent minimum under the 
Act. 
2. Industrial Homework 
The amendments of 1949 specifically authorizes the 
-Administrator to issue regulations restricting or prohibiting 
the employment of homeworkers to safeguard the minimum wage 
requirements.* 
Although the original law contained no restrictions 
on homework, the Administrator and the Courts deemed such re-
strictions necessary to prevent evasion of the minimum wage 
orders issued by the Administrator. Since the Administrator 
can no longer issue wage orders, except from Puerto Rico and 
the Virgin Islands, the provision was adopted to enable the 
Administrator to retain the power to restrict homework.** 
B. Overtime Pay 
The amended Act continues in effect the requirement 
that overtime at the rate of time and one half the regular 
rate of pay must be given to employees, covered by the law, 
for all hours worked in excess of 40 per week.*** 
In the original law, however, there vms no defini-
---tion of the terms "hours workedn and" regular rate" • Meanings 
* 50, Sec. 11 (d) 
** 10, p.28 
***50, Sec. ? (a) 
40 
41 
o~ these terms were decided by the courts, and resulted in 
a con~using state o~ affairs when employers were faced with 
the "portal to portal" suits, and"overtime on overtime" claims. 
The portal suits arose from the Supreme Court's (Mt. Clliemens 
and Tennessee Co~l and Iron) decisions de~ining working time 
to include travel and make-ready activities which previously 
had not been included in the computation of wages. 
Overtime claims arose from a Supreme Court decision 
that an employee's ttregular ratett must include contract over-
time premiums paid for work performed during specified hours 
of the day or on specified days of the week. 
C. Hours Worked 
One o~ the biggest problems employers have under 
the Wage-Hour Law is determining exactly the number of hours 
worked by their employees. 
The amendments aid in this determination by partially 
defining working hours as excluding time spent in changing 
clothes or washing at the beginning or end of each work day 
if this time is excluded by the express terms of or by custom 
or practice under a collective bargaining contract.* 
It should be noted that if the plant is not unionized 
the definition would not apply. 
* 50 , Sec • 3 ( o ) 
Another definition of hours worked is supplied 
by the Portal to Portal Act in (1) Section 4 to aid the 
employer in computing working time. 
This Act provides that time spent by employees in 
"principal" activities is compensable as hours worked, but 
time spent in "preliminarytt or npostliminaryn activities may 
or may not be hours worked depending on whether they occur 
during or outside the regular work day.* 
1. Principal Activities 
The Wage Hour Administrator has adopted the defi-
nition that principal activities are those which the employer 
is nemployed to perform" and include any work of consequence 
for an employer, no matter when it is performed. The term 
is considered to embrace the following: 
(1) Activities which are indispensable to the per-
formance of productive work. 
(2) Activities which are an integral part of a 
principal activity. 
If an employee cannot perform his work without 
putting, let us say, protective clothing, at the beginning 
and end of the work day, then this activity would be considered 
__ an integral part of his nprincipaln activities. 
* 49, p.l Sec. 4 
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2. Preliminary and Postliminary Activities 
The Administrator considers the following as ex-
amples of preliminary and postliminary activities: 
(1) Traveling to or from the place where the 
employee performs his "principal" activities. 
(2) Checking in and out of the plant. 
(3) Changing clothes for the convenience of the 
employee. 
(4) Washing, unless it is directly related to 
the work. 
(5) Waiting in line for pay checks. 
Thus, when the employee is not required to shower, 
wash, or change his clothes because of the nature of his 
work, time spent in these activities is at the employeets 
convenience and should be excluded in computing working time.* 
D. Regular Rate of Pay 
The new definition of "regular rate" provided by 
the amendments is quite detailed permitting but a cursory 
analysis here. Hence, the writer will attempt to present 
the definition summarizing its important aspects. 
According to the amended law, an employee's regular 
rate of pay includes all renumeration received by him for em-
ployment except the following: 
* 55, p.l-15 
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1. Gifts not measured by or dependent on hours 
worked, production or efficiency. 
2. Bonuses determined by the sole discretion of 
of the employer. Incentive and production bonuses are not 
in this category. 
3. Payments for vacation, holiday, illness, call 
in pay and travel expenses. 
4. Profit Sharing Payments made under a bona-fide 
plan regulated by the Administrator. 
5. Talent Fees paid to radio, television announcers 
and performers. 
6. Premium rates paid to an employee working in 
excess of 8 hours per day, 40 hours per week or,in excess 
of his regular working hours. 
7. Contributions to welfare and pension plans that 
are irrevocably made to a .trustee. 
8. Premium rates paid for Saturdays, Sundays, holi-
days, or regular days of rest. 
9. Premium rates paid pursuant to a contract for 
work outside the contract's nor.mal work day or work week.* 
All of the premium rates denoted above in 7, 8, and 
9 are not only exclUded from the regular rate but are also 
creditable toward over time compensation. 
* 50, Sec. ? (d) 1-? 
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The new law af'firms the rules of law adopted by 
the courts in many cases, for example, that the "regular rate" 
of pay must include premiums paid as shift differentials or 
as job differentials paid for arduous, dirty or hazardous 
work. On the other hand, the amendments novv- authorize em-
ployers to share profits without increasing the regular rate 
if the employer retains control over payments overruling pre-
vious court decisions. 
Further, by reenacting the novertime on overtime" 
statute, the definition excludes from the regular rate over-
time premiums for work on particular days or during particular 
hours.* 
E. Belo Type Contracts 
The amended law approves the so-called "Belo type" 
contracts which are designed to give steady weekly earnings 
although the hours worked fluctuate from week to week. 
Prior to the amendments in a case involving the 
A.H. Belo Corporation** this type of plan was upheld by the 
Supreme Court. Seven years later in a case involving the 
Halliburton Oil Co., the Supreme Court upheld the legality 
of "Belo type" contracts for field service employees of the 
company. These employees were required to work anvariable 
* 9, p.'l 
**Walling v. A.H. Belo Corp. (1942) 316 u.s. 624 
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number of hours from day to day and from week to week". 
Therefore, the Court found the use of the guaranteed wage 
contract v.ras proper.* In substance this contract specified 
(1) for the payment to employees of this and one half the 
contract "regular rate" for hours worked in excess of forty 
per week, and (2) guaranteed that the employee would receive 
a minimum salary each week for a specified number of hours 
in excess of forty. 
This type of contract allows an employer to pay 
the same total compensation each week to an employee who 
works overtime and whose hours vary from week to week. 
The specified ttregular rate" requirement is under-
stood more readily by considering the past history of the 
aforementioned cases. The Supreme Court found that the re-
lationship between the hourly rate specified in the contract 
and the amount guaranteed was such that the employee in a 
substantial portion of the work weeks of the period examined 
by the Court worked sufficient hours to earn in excess of the 
guaranteed amount and in those work weeks was paid at the 
specified hourly rate for the first forty hours and at time 
and one half for hours in excess of forty. This, then, is 
the criterion of the "regular rate". 
* Walling v. Halliburton Oil Well Cementing Co. (1947) 
329 u.s. 1 
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It should be mentioned in this connection that 
the "regular rate'' may not be less than the minimum rate 
fixed under the Fair Labor Standards Act of 1938. 
Under the amendments of 1949, the Belo type con-
tracts must be proved a weekly guaranty of pay for hours 
worked not exceeding sixty per week. In addition "the con-
tract must specify a regular rate of pay of not less than 
one and one-half times such rate for all hours worked in 
excess of forty· in any work weekn.* 
For employers to qualify under this type of plan, 
the duties of his employees must necessitate irregular hours 
of work. 
The advantage of this type of contract is that the 
employer can anticipate in advance some of his labor costs. 
F. Computation of Hourly and Piece Rates 
The new provisions of the Act provide for an al-
ternate method of computing overtime pay for pieceworkers 
and employees paid two or more different rates during a single 
week for performing two or more types of work. 
Continued under the amendments is the old method 
of dividing total weekly pay by the number of hours worked 
during the week to arrive at the regular rate. Hours'in ex-
-
cess of 40 would be paid an extra half time based on this 
* 50 , Sec • 7 ( e } 
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regular rate. 
The alternative method now permitted by the amend-
ments allows the employer and employee to reach an understand-
ing that the piece rate which would be paia if the work were 
performed during non-overtime hours shall be increased by 
one-half for the overtime hours. The same method is appli-
cable to workers on hourly rates.* 
The alternative method is of great importance to 
employers who find it necessary to shift workers from one 
operation to another where different piece rates apply. In-
stead of averaging the employees earnings and paying overtime 
on an average rate basis, the employer, with the employeets 
understanding, may compute overtime at time and one-half the 
rate in effect for the overtime hours worked. 
G. Annual Wage Plans 
In support of annual wage plans, the amendments 
widen the overtime exemption for employees working under 
guaranteed annual employment plans resulting from collective 
bargaining agreements. Under the new law, the employer and 
employees can draw up a collective bargaining agreement which 
provides for up to 1,040 hours of work in a twenty-six consec-
utive week period. Within this period the employee can be 
* 50, Sec. 7 (f) (1)-(2}-{3) 
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employed up to 12 hours in any day or 56 hours in any week, 
without receiving overtime compensation.# 
If the employees elect an annual plan under a col-
~ective bargaining agreement, they can work in excess of 
2,080 hours without losing the overtime exemption. 
However, hours worked in excess of this limitation 
must be paid at the time and one-half overtime rate. The 
overtime exemption is lost to the employee and employer if 
the employee works more than 2,240 hours in the year. As 
in the 26 week plan, the employee under the 52 week agreement 
can be worked 12 hours in any day or 56 hours in any week 
without overtime payments.* 
No such flexibility existed under the old law which 
limited the semi-annual agreement to 1,000 hours of work and 
the annual agreement to 2,080 hours of work. Should the em-
ployer work his employees 1 hour in excess of this limitation, 
the overtime exemption was lost--all hours worked in excess of 
40 had to be paid employees at the rate of time and one-half. 
# The term n overtime compensationn refers to that compensa-
tion the employee would receive for work in excess of forty 
hours in a work week, such excess hours being computed at 
a rate not less than one and one-half times the regular rate 
at which he is employed. 
* 50, Sec. ? (b) (1)-(2) 
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Il. Child Labor 
As a result of the amendments of 1949, the employ-
ment of oppressive child labor is directly prohibited in 
commerce or in the production of goods for commerce. 
The direct prohibition on the employment of oppres-
sive child labor prevents those few employers from avoiding 
the restrictions of the old law by holding goods for 30 days 
before shipment in commerce. 
Coverage of the child labor provisions has been 
extended to employers "in connnerce" as well as to those en-
gaged in producing goods for commerce.* 
Among the establishments which will now be subject 
to child labor restrictions for the first time are those in 
the communications and transportation industries. The 1938 
Act did not affect concerns unless they were engaged in the 
production of goods. Western Union Telegraph Company which 
was not subject to the child labor provislons of the old law 
is affected by the inclusion of the word "commercett in the 
amendments. 
Previously, innocent purchases of goods produced 
under violations of the child labor provisions had no affirm-
ati~ defense. But the amended provisions now grant a "good 
* 50, Sec. 12 (a) (b) (c) 
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faith" defense for purchasers who acquired goods in reliance 
on a written assurance from the producer that the goods were 
not produced in violation of the provisions. 
Management is presented here with the problem of 
guarding against unintended child labor violations. 
Generally, "oppressive child labor" is defined as 
the employment of children under 16 years of age and the em-
ployment of minors between 16 and 18 years of age, in occupa-
tions found, and by order declared, by the Secretary of Labor 
to be particularly hazardous or detrimental to their health 
or well being.* 
The following hazardous occup53-tions orders) each 
establishing a minimum age of 18, have been issued to deal 
I!'Ti th: 
{1) Occupations in plants manufacturing explosives 
or articles containing explosive components; 
{2) Occupations of motor vehicle driver and he~per; 
(3) Coal mine occupations; 
(4) Logging occupations and occupations in the 
operation of any sawmill, lath mill, shingle mill, or cooper-
age-stock mill; 
(5) Occupations involved in the operation of power 
driven woodworking machines; 
* 50, Sec. 3 {1) 
5L 
(6) Occupations involving exposure to radioactive 
substances; 
(?) Occupations involved in the operation of ele-
vators and other power-driven hoisting apparatus.* 
The new law provides exemptions from the child 
labor provisions as follows: 
(1) Children employed in agriculture outside school 
hours in the locality in which they reside.** 
(2) Children employed as actors or performers in 
motion picture or theatrical productions or in radio or tele--
vision productions.**: The original law granted the exemption 
only to motion picture or theatrical productions. 
(3) Children engaged in the delivery of newspapers 
to the consumer.*** · 
(4) Children under 16 years of age employed by 
their parents in non-manufacturing, non-mining and non-
hazardous occupations.**** 
I. Enforcement Measures 
The Wage-Hour Administrator, with the adoption of 
the amendments of 1949, now has the power to supervise the 
payment of back wages. In the past the Administrator had no 
* 56, pp.l5-23 
**50, Sec. 13 {c) 
*** 50, Sec. 13 (d) 
***~ 50, Sec. 3 (1) 
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. 
such statutory authority. Further, the Administrator has 
--been granted the authority to collect back wage payments 
for employees through court proceedings. 
1. Administrative Action 
The Administrator has the power to make investi-
gations and inspections regarding wages, hours, and other 
practices in industry subject to the Fair Labor Standards 
Act.* 
If it is determined that an employer is in viola-
tion of the law and refuses to comply, then the Administrator 
can take the following steps: 
1. Institute injunction proceedings to restrain 
the employer from violating the law.** 
2. Upon written reouest by the employee, the Admin-
istrator may bring suit against the employer to recover back 
wages due if the case does not involve an unsettled issue of 
law.*** 
Should the employee consent to the bringing of back 
wage suits by the Administrator, he waives his right to sue 
for liquidating damages. 
Suits brought by the Administrator are subject to 
a two year statute of limitations under the provisions of 
the Portal Act. 
* 50, Sec. 11 (a) 
** 50, Sec. 17 
*** Sec. 16 (c) 
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2. Employee Suits 
Another method available.for the recovery of back 
wages, continued under the Amended Act, is that of suit by 
the employee. The employee may bring suit against the em-
ployer to recover the wages withheld, together with liquida-
ting damages in an amount equal to the back wages due, plus 
a reasonable fee for attorney, and-suit costs.* 
Although the amendments themselves made no changes 
with respect to employee5 wage suits, substantial changes 
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were made by the Portal Act in 1947, by setting up a two year 
statute of limitation for the recovery of back wages, and pro-
viding discretionary authority to the Courts in liquidating 
damages judgments. 
* 50, Sec. 16 {b) 
IV. Effect on the Management of Business-F.L.S.A. 1938 
A. Results of the Act 
Revievdng in part what has already been told the 
reader in the Introduction, a summary of the objectives and 
major provisions of the Fair Labor Standards Act follows: 
The Fair Labor Standards Act of 1938, more popu-
larly knovm as the "Wages and Hours Law" became law on 
June 25, 1938. The specific practices which the law was de-
signed to remedy were low wages, long hours, and oppressive 
child labor in industries engaged in interstate commerce. 
It was intended to correct these conditions without substan-
tially curtaiming employment or earning power. 
After October 24, 1938, no employer subject to the 
law was permitted to pay an hourly wage rate of less than 
25 cents. On October 24, 1939 this hourly wage rate was in-
creased to 30 cents and on October 24, 1945 no employer could 
pay less than 40 cents per hour unless it could be shovvn that 
such rate would substantially curtail employment in the indus-
try concerned. 
The law also provided, among other things, a maxi-
mnm.work week of 44 hours during the first year of operation, 
42 hours during the second year, and 40 hours after the law 
had been in effect two years.* 
* 21, p.3 
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In order to raise standards more rapidly in in-
dustries which could afford higher wages in advance of the 
automatic increases above, industry committees were set up 
to recommend rates between 25 and 40 cents an hour in those 
industries able to pay without curtailing employment. 
1. Employment 
"The initial impact of the wage provisions of the 
law was comparatively small, only about 300,000 of ll,OOO,OOO 
persons employed in industries subject to the Act were receiv-
ing wages less than 25 cents an hour."* However, the provi-
sions regulating hours took in a wider sweep. "At the time 
the law became effective almost a million and a half persons 
were working more than 44 hours per week."** Because many 
of these workers did not receive overtime for time worked 
in excess of 44 hours per week, the requirement that overtime 
must be paid is a factor in employment. In many cases where 
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the employee works at a rate substantially above the minimum 
wage rate, it is advantageous for management to hire additional 
workers to offset overtime costs. 
Since the Act became effective in the latter part 
of October, 1938, a comparison of this month with November 
of that year should give some indications as to the effect 
* 28, p. 557-559 
** Ibid 
of the Act on employment. "According to the regular monthly 
survey of the Bureau of Labor Statistics, nearly 150,000 ad-
ditional workers found employment in factories, retail, and 
wholesale trade, and in bituminous coal and metal mining. 
ManUfacturing industries alone added 87,000 workers to their 
payrolls and the gain in retail and wholesale trade exceeded 
50,ooon. However, the survey goes on to explain that "these 
increases in employment were largely offset by declines in 
many non-durable goods manufacturing industries, public and 
private building construction, public utilities and service 
establishments such as laundries, dyeing and cleaning and in 
year round hotels". As a result, "the net increase in employ-
ment in November for all non-agricultural industries combined 
is estimated at 30,000". 
nconpared with November 1937, however, all groups 
reported fewer workers employed in November 1938 with the 
total reduction estimated at 717,500 workers".* On the sur-
face this period would appear to eliminate seasonal influences 
thus giving a more precise picture as to the Act's effect on 
employment. A look at business conditions in the yearB 1937 
and 1938 would rule out a comparison of employment in November 
of_~ese years. Despite. the acceleration in the latter half 
* 20, p.l4 
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of the year, the average level of business activity in 
1938 was lower than in 1937. Unemployment increased mater-
ially during the latter part of 1937, and a further small 
rise was recorded during the first half of 1938. In the 
last 6 months of the year a considerable reduction was ef-
fected, but the volume of unemployment was still high at 
the end of 1938.* 
In a report to the President on November 9, 1938 
the administrator of the Fair Labor Standards Act, Elmer F. 
Andrews, declared that "the 30,000 to 50,000 workers who were 
laid off after the Act went into operation constituted less 
than 1/2 of one percent of the workers coming under its pro-
visions".** This would appear to be an unrealistic statement 
inasmuch as the Act took effect but a few weeks earlier. 
There is no doubt however that the Act displaced 
the less effecient workers who were unable to meet more string-
gent standards of output. This would be strikingly true under 
piece rate methods of pay. Further, employment in regions 
receiving low wages undoubtedly would be affected by a reg-
ulation which raises the level of wages customarily paid in 
that region. The industry committees in making their recom-
me~tions were required to give due regard to economic and 
competitive situations so that a lower minimum could be es-
~ 58 p.3 
** ' .1 
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tablished in certain zones or for industries that are unable 
to pay the statutory rate. As a consequence it has been the 
practice in many industries to establish lower rates in the 
southern states than in the northern. Another factor to be 
considered in judging the effect of an increase in traditional 
wages via legislation on employment is that the increase in 
the minimum wage may cause shifts of outlying manufacturers 
to more centrally located regions; consequently, while thexe 
may be no decrease in national employment, workers in one 
community may lose jobs as workers in another obtain them. 
Hence, where the community loses plants which are a major 
source of employment, the entire business activity of _the 
area is affected adversely. 
In October 1939 the 30 cent hourly minimum became 
effective, and in the years following, wage orders were issued 
increasing minimum wages within specific industries so that 
all industries subject to the Act were paying a mandatory 
minimum wage of 40 cents an hour by October 24, 1945. To 
attempt to denermine the effect of minimum wages by a measure 
of employment changes during these periods would be statistical 
folly. Business conditions were changing. Although industrial 
production sagged during the early months of 1939, the year 
was one of expanded business activity. The European war be-. 
came a reality in September changing recovery into a vigorous 
expansion. In spite of the rapid increase in production, 
however, employment failed to keep pace in 1939. Although 
industrial production rose about 25 percent between August 
and November, the number of wage earners increased only 
about 8 percent. Industrial production in November 1938 
was only 5 percent below the 1937 average, but the number 
of wage earners was 14 percent lower. In November 1939 in-
dustrial production was 13 percent above the 1937 average, 
but the number of wage earners was 5 percent below 1937.* 
Although it has been established that during low levels of 
employment and business activity, increases in employment 
lag far behind increases in production, part of this lag may 
be attributable to management decisions, particularly in low 
pay industries. A survey by the Bureau of Labor Statistics 
indicated that in the manufacturing industries subject to 
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the Fair Labor Standards Act, the number of employees receiv-
ing less than 30 cents an hour in April 1939 was 468,100. 
In both manufacturing and non-manufacturing, according to 
this survey, the number was probably 650,000 to 700,000. 
The total number of employees subject to the Act was about 
12,300.000. Although this constitutes only about 5.5 percent 
of~he employees subject to the law receiving less than 30 cents 
* 30, p.554-555 
Figure 1. 
EMPLOYMENT, PAYROLLS Alqn PRODUCTION 
IN MANUFACTURES AND MINERALS 
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United States Bureau of Labor Statistics 
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Table I 
ESTIMATED NO • OF EMPLOYEES COVERED BY 
THE FAIR LABOR STANDARDS ACT 
.AND RECEIVING LESS THAN 30 CENTS PER HOUR IN APRIL 1939 
BY INDUSTRY GROUPS .AND . m SELECTED INDUSTRIES 
All Manufacturing 
Sawmills 
Furniture 
Millwork 
Boots and Shoes 
Clothing, Woments 
Shirts and Collars 
Cotton 
Knit Goods 
Silk and Rayon 
Cottonseed Oil 
Fertilizers 
All Non-Manufacturing 
Motor Carriers 
Bituminous 
Metalliferous Mining 
Quarrying and Non~Metallic Mining 
Telephone and Telegraph 
Electric Light and Power.·' 
Wholesale Trade 
Insurance and Brokerage 
Railroads 
Number 
46~~100 
.96,200 
9,300 
10,000 
20,400 
28,000 
10,500 
51,300 
28,100 
10,500 
15,100 
12,500 
182,200 
54,000 
1,100 
1,000 
6,100 
13,000 
2,000 
79;ooo 
3,000 
23,000 
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First Annual Report of the Administrator of the Wage & Hour 
Division Report--1939, p. 41--Table 5--U.S. Department of Labor 
;~ 
an hour, it is certain that it affected many small low pay 
industries such as textiles, hosiery, and woolen industries.* 
Suffice it to say that although there was no ad-
verse effect on overall employment of the minimum wage law, 
changes within regions and communities probably occurred, 
although of a minor nature. The minimum wage along with max-
imum hours, however, undoubtedly led management to stiffen 
their hiring qualifications, to release the marginal ·worker, 
and to up their standards of efficiency. 
2. Labor Costs 
Because of the inadequacy of wage rates data avail-
able during the periods that minimum wages became effective, 
the writer has had to rely on payrolls and average hourly 
earnings as a measure of labor costs. 
"In manufacturing as a whole and in most of the 
non-manufacturing industries, there were slight increases 
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in average hourly earnings immediately before the general 
minimum of 25 cents went into effect on October 24, 1938 and 
again before the general minimum of 30 cents went into effect 
on October 24, 1939. The effects of the law on industry aver-
ages are more apparent, however, in some of the industries 
with exceptionally low rates of pay, for in many of these 
*30, p.546-54? 
. 
industries the increases were significantly larger than 
' 
the general increase. This is particularly true of the 
cottonseed oil, coke, and meal industry, men's furnishings, 
shirts and collars, sawmills, canning and preserving, and 
brick, tile and terra cotta. 
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"Although in 1939 only about 5.5 percent of the 
employees in industries subjedt to the Act were then receiv-
ing less than 30 cents per hour, earnings of other workers 
ranged much above 30 cents. Thus, the increase in minimum 
rates to 30 cents could have no extreme effect on the general 
averages. 
I 
"In manufacturing as a whole, the increase was 
only 1.9 percent. 
"In many of the relatively low paid industries the 
increases were significantly larger than the general increases. 
Comparing hourly earnings in November 1939 with November 1938 
we find the increases auite significant ¥dthin low paid in-
dustries. 
"Thus, there was an increase of 13.5 percent in 
cottonseed oil, coke, and meal, 8.2 percent in sawmills, 
?.9 percent in shirts and collars, ?.1 percent in cotton 
good~ 6.6 percent in fertilizers, 6.2 percent in silk and 
rayon goods, 6.0 percent in brick, tile and terra cotta, 
5.8 percent in men's furnishings, 4.9 percent in canning 
and preserving, and 3.9 percent in cigars and cigarettes".* 
Weekly payrolls to workers employed in durable-
goods industries in November 1939 were $1,536,000 higher 
than in October 1939 and approximately $23,650,000 higher 
than in November 1938. 
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Weekly wage payments in non-durable goods indus-
tries declined about $1,270,000 but were more than $9,200,000 
higher than in November 1938.** 
According to a survey by the National Industrial 
Conference Board production costs were rising in the latter 
half of 1940. For the most part these increases were gen-
erally attributed to higher material prices. 
It is interesting to note, however, that one third 
of the executives contributing to the survey anticipated an 
increase in costs, usually of slight proportions, as a result 
of the lowering of the maximum work week under the Fair Labor 
Standards Act on October 24. No mention was made of minimum 
wage rates as a factor in increased production costs.*** 
Labor costs can best be analyzed when viewed in 
the light of man-hour output and hence unit labor costs. 
According to Bureau of Labor Statistics monthly reports, 
man~cturing as a whole indicated man hour output was 7.2 
*30, p.546-54? 
**22,p.l4 
***43 "0 431 , "" . 
percent greater in the year ended August 1940 than in the 
preceding 12 months, and unit labor cost (the amount of 
wages paid per unit produced) was 3.2 percent lower. Thus, 
it is contended, increases in rates of wages were more than 
counterbalanced by the increased output per man hour. In 
the year August 1941, man hour output continued to rise 
and was 10.1 percent higher than in the year ended August 
1939, vmile unit labor cost was only 2.3 percent higher.* 
It is not to be concluded that increases in mini-
mum wage rates were responsible for lower unit labor costs. 
' During this period, the trend of labor productivity had been 
affected favorably by the larger volume of output and lower 
overhead per unit. Further, management at this time improved 
methods and machinery adaptable to old plants and used the 
most efficient techniques in newly constructed plants. 
Management instituted research programs on a massive 
scale prior to this period for the development of new tech-
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niques, and vdth the upswing in business, they provided the 
technical basis for the adaption of piliants to new requirements. 
Training programs· were also begun on a ~nder scale, 
thus decreasing the time for the inexperienced to become 
s~lled workers. 
* 32, p.l389-l391 
3. Mechanization 
During the period 1938 to 1939 there existed 
increases in the rate of mechanization. According to 
returns published by the Bituminous Coal Division of the 
u.s. Department of Interior, mechanization of the coal 
mines continued to increase. Output mechanically loaded 
increased from 20.2 percent of· the underground product in 
1937 to 26.? percent in 1938 and a sharp advance occurred 
in 1939. 
It is very difficult to say, however, that these 
increases in 1938 and 1939 were specifically the result of 
increases in minimum wages. The trend of mechanization had 
been underway in coal mining for a number of years. It had 
as its purpose the reduction of labor costs and increased 
production. The minimum wage~ nevertheless, certainly would 
be a spur to further mechanization beyond what was planned 
for these years by management.* 
Industries such as pecan shelling, tobacco stem-
ming, lumbering, bagging, cottonseed seed crushing, seamless 
hosiery and cotton garments, which were seriously affected 
by the minimum wage, immediately began to mechanize. 
Thus, in the independent tobacco stemmeries 
*31, p.l03 
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surveyed by the u.s. Bureau of Labor Statistics in 1938, 
all stemming operations were by hand. When the Bureau re-
surveyed these same plants in 1940, 54% of the employees 
were working on stemming machines. 
In cottonseed crushing, a new cooking and crush-
ing machine was developed with the capacity of 120 tons 
which reouired the services of one skilled operator during 
an eight hour shift as compared with equip~ent previously 
in use which rea.uired six or seven workers a unit a shift. 
The seamless hosiery industry eliminated much of 
its hand work by the installation of machinery.. This per-
mitted the transfer by machine, of the top of the stocking, 
which is knitted on a separate machine, to a separate machine 
that completes the knitting operating. 
Because of various technological problems, at least 
one industry--southern lumber--was unable to offset costs by 
mechanization to the same significant degree which these in-
dustries were able to do.* 
Robert West, when president of the Riverside and 
Dan River Mills, testified in the wage and hour discussions 
of the cotton textile industry that his f-irms' labor costs 
wer~only one third of the expected cost when the National 
* 42, p.l41-l4? 
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Recovery Act required the same wages for forty hours as 
formerly were paid for fifty-five hours, two thirds of 
the expected cost increases having been eliminated by the 
utilization of improved machinery, better arrangements of 
processes and equipment, application of skilled labor, and 
the more adequate scheduling of the flow of production and 
better selection of materials.* 
According to a statement by Mr. Clay Williams, 
Chairman of the Board of the R.J. Reynolds Tobacco Company, 
with reference to a few old employees who were working at 
25 cents an hour, When the ultimate base of 40 cents an 
hour went into effect he could foresee no alternative but 
to replace the slow workers with faster workers or machines.** 
Regarding the effect of minimum wages on mechani-
zation a writer in the Monthly Labor Review had this to say: 
"It is sometimes contended by students of management that 
the establishment of minimum wages stimulates managerial 
ingenuity. Labor is only one element in production costs, 
but when other costs rise there is a tendency to reduce wages. 
This avenue Of escape is closed when minimum-rates are in 
effect. 
*5, p.364 
**17, p.l00-103 
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It is reasonable to suppose that wage advances 
of the magnitude experienced by many plants in the seam-
less industry served to stimulate the exercise of manager-
ial ingenuity. One type of adjustment that may be open 
when wage levels rise is to substitute new equipment for 
old or to make alterations in old equipment to increase its 
eff'iciency.n* 
Apparently the failure to mechanize was blamed 
on management. However, it must be remembered that in 1938 
and even now, unions fought bitterly the plans of management 
to install new and more efficient machinery. The hosiery 
industry prior to 1938 had not opposed mechanization, but 
when the Fair Labor Standards Act went into effect, the 
unions reversed their thinking regarding their opposition 
to machinery, and under the terms of a contract actually 
urged management to install new machinery in order to keep 
the mills operating at peak efficiency. 
4. Prices 
Under our system of competition, prices are fixed 
at producer's costs. Management is desirous of securing as 
large a share of the sales in the market as it can. Manage-
-1Ilent can do this only by keeping costs of production at a 
*33, p.ll90 
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minimum. 
With the advent of minimum wage legislation 
many employers undoubtedly found that their costs of pro-
duction increased. This would surely be the case if the 
increase in wages does not lead to a corresponding increase 
in the efficiency of the worker or stimulate the employer 
to introduce improved methods of manufacture. A rise in 
the costs of production may mean a loss of markets which 
will be greater or less depending on the elasticity of de-
mand for the product. 
Although it ~rould appear that the establishment 
of minimum wages had little or no effect on industry in 
1938, it is rather significant that in 1939 several trade 
associations urged caution in pricing as a result of the 
Fair Labor Standards Act. Several associations warned that 
prices established for goods, to be manufactured in the 
Fall of 1939, should take into consideration the automatic 
jump in minimum wages and shortening of hours to become ef-
fective October 24 of that year. nThese warnings have been 
prompted by the tendency of manufacturers in some fields to 
press for Fall business by offering low quotations. While 
~hese prices may possibly hit the break even mark or show 
a small profit at the present time, when wages are automat-
ically raised five cents an hour and working hours are cut 
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from forty-four to forty-two a week they may be decided 
unprofitably. 
"Even though wage schedules set this year may be 
above the 30 cent level (the minimum effective in October) 
there is no assurance that they will be allowed to remain 
static, association executives pointed out. Since the aim 
of the Act is to increase purchasing power and since dif-
ferentials between various industries will probably be 
maintained, it is possible that the 30 cent minimum may be 
moved up to 35 cents in Octobe~. 
"Strongly unionized industries, such as men's 
clothings, are not worrying about the minimum wage scale, 
because their levels are well above the minimum. That is 
one reason why Fall clothing prices are expected to be un-
changed when they are announced in April".* 
However, a number of industries making finished 
products are worried that their suppliers may be forced to 
advance wages and conseauently prices, which in turn would 
bring about a rise in price of the finished goods. 
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"A higher minimum may raise prices in personal 
services, local market lines, like restaurants and laundries, 
~ch may enjoy some special monopoly and in which a higher 
*39, p.8 
proportion of costs are for low wage labor so that much 
more than 10 percent of the supply for the market is af-
fected.* 
B. Management Reaction and Practices 
The enactment of the Fair Labor Standards Act· of 
1938 had little effect on management of industry in general 
although it did have ill effects within certain industries 
(minimum wage). 
In the manufacturing of cotton goods there was an 
evident effect on the wage structure. In August 1938, about 
one tenth of the workers in cotton goods manufacture were 
receiving less than the minimum of 25 cents per hour fixed 
by the Act which took effect in October of that year. 
At the same time one fifth of the workers in the 
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industry were receiving less than 30 cents per hour, while 
nearly 70 percent were receiving less than 40 cents per hour. 
Management in this industry found themselves faced with in-
creased labor costs. Initially labor was displaced and 
machines were instailed to offset the increased labor costs. 
Steps were taken to increase employer and plant efficiency 
and control was tightened over other costs.** 
Many plants within industries were faced with the 
* 5,p.364 
** 29, p.l239 
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same problems incurred by the Act in its minimum wage and 
maximum hours provisions that was faced in the cotton goods 
industry. 
1. Executive Opinion 
In a survey of executive opinion it was found 
that of all New Deal legislation the following policies 
(see table) were found to most popular in terms of the per-
centage of members who declared either that they ought to 
continue, or that they were good ideas for recovery and only 
suffer from the way they were enacted or are being adminis-
tered. 
Here we find the Wage and Hour Law ranking high 
in approval amongst the executives, but with more than half 
of the executives approving they believe the law was badly 
handled and should be modified. 
Vfuen it comes to the question as to which of the 
New Deal policies are the most important obstacles to re-
covery, the survey reveals that the order of disapproval 
or absolute or conditional approval of these policies is 
changed (see table).* 
Thus, while the Wagner Act has provisional approval 
-in principle, of a majority of the nation's top businessmen 
* 18, p.l68 
Table II 
SURVEY OF EXECU11IVE OPINION 
(DECEMBER 1940) 
Continue 
Drive to Enforce Anti-Trust 
Laws 23.1 
Housing and Home Loan Act 39.2 
Wage and Hour Law 21.2 
Hull Reciprocal Trade 
Treaties 53.2 
Public Works Adm. 8.4 
Wagner Labor Act 3.7 
W .P.A. 6.6 
Low Money Rates 31.6 
Export Subsidies 28.3 
Source: Fortune, December, 1940 
Good Idea 
Badly 
Handled 
49.4 
31.7 
47.7 
14.0 
47.4 
47.5 
43.2 
16.3 
18.5 
Full or 
Q,ualified 
Approval 
72.5 
70.9 
68.9 
67.2 
55.8 
51.2 
49.8 
47.9 
46.8 
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The forum panel consists of (a) the presidents of all 
business that are rated AA-1 by Dun and Bradstreet; (b) the di~ 
rectors of the 750 largest corporations in the country, which 
own some 52% of U.S. corpora.te assets; (c) the executives of 
u.s. business whose salaries are at a level that assures that 
each or them is a man of high executive responsibility qualified 
to speak for management. The membership of the panel is bal-
anced according to seven controlling factors as: geography, 
·kind of business, kind of position held. 
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Table III 
SURVEY OF EXECUTIVE OPINION 
Do you believe that some or all of these New Deal 
measures are playing an important part in preventing recovery 
now? If yes, which ones? (94.1 percent said "yes"). 
Measures 
Wagner Labor Act 
Taxation Policies 
December, 1940 
Wages and Hours Act 
Pump Priming 
W .P .A. 
Drive to Enforce Anti-Trust Laws 
Silver Subsidies 
Gold Devaluation 
A.A.A. 
Guffey Coal Act 
P.W.A. 
Low Money Rates 
Hull Reciprocal Trade Treaties 
Export Subsidies 
Housing and Home Loan Acts 
Percent 
74.5 
66.8 
48.5 
44.3 
42.6 
40.0 
39.1 
38.5 
29.3 
27.6 
25.2 
14.6 
14.5 
11.5 
it is thou@~t by three quarters of them to be an obstacle 
to recovery as it stands. 
to the wage and Hour Act. 
The same relationship holds true 
un the other hand, the Guffey 
Coal Act which is regarded as the worst idea from the begin-
ning ranks well down the list as a present deterrent to re-
covery. 
Management, it must be concluded from this survey, 
believes the Wage and Hour Act to be a good idea but it also 
believes that it is administered badly and in its present 
form to be a deterrent to recovery. 
Even during the War when the Wage Stabilization 
Act was in effect and many managements were seeking increases 
in wages for their employees there was still large sections 
of American industry which were not paying minimum wages 
reouired under the law. 
In an address by L. Metcalf Walling, the Adminis-
trator of the Wage and Hour Act, to a management group, he 
said, "I was rather surprised a little while ago when we 
had a check made in connection with an annual report to dis-
cover that over half of the firms vmich we had found in vio-
lation of the law in 1942 had been.violating minimum wage 
~uirements as well as overtime pay requirements. The 
amount of underpayment of wages for 1942 was the largest 
amount we ever had--20 million being paid to about 500,000 
?7 
workers in 20,000 industrial establishments.n* 
Evidence exists, therefore, that management's 
reaction to the Wage and Hour Law was carried over, in some 
instances, to actual practice by violation of the wage and 
hours provisions. 
Further indication of managementts reaction to 
the law is indicated in the extent of its non-compliance as 
stated in a release of the Wage and Hour Reporter issued in 
November 1943. "In the five years since passage of the Fair 
Labor Standards Act restitution of 55 million dollars in 
wages illegally vdthheld from 1,500,000 workers in about 
70,000 establishments has been assessed by th§ Wage and Hour 
Division, with more than half the cases involving failure to 
pay the minimum wages of 40 cents an ~our or less. Several 
times this amount has been collected in addition over the 
period through private action by employees under a section 
of the Act that provides double penalties. "Last year alone 
78 
17 million dollars were paid to 390,000 workers in 19,000 
establishments, more than one third of these cases involving 
failure to pay the minimum wage of 40 cents an hour or less".** 
The minimum wage presented to management many dif-
ficulties to overcome, however maximum hours imposed by the 
* 47 
** 40, p.299 
Act was a more serious problem. This is born out by state-
ments of southern employees regarding the Wage Hour Law. 
The great majority of 20 letters written by executives of 
various firms in the South reveal that the minimum wage 
would have no effect on their costs. However, about 10 of 
the statements indicate that labor costs will rise slightly 
unless hours of ·work can be reduced to 44 hours. Q,uoting 
from a statement issued by the President of the Virginia 
Trunk and Bag Company we can see the effects of maximum hours 
on management. "The minimum rate of 25 cents per hour does 
not affect us at all, as we employ no one making less than 
that, and the greater number of our employees make consider-
ably more than 25 cents per hour. "The 44 hours per week, 
however, does affect us to some extent and will result in 
lower total compensation for some employees who have been 
working 55 to 60 hours per week. "For example, where we are 
now using two men working 60 hours per week, we will use 
three men working 40 hours per week."* 
Thus, we will consider below management practices 
as a result of maximum hours imposed by the Fair Labor Stan-
dards Act of 1938. 
* 26, p.31-32 
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2. Related Practices 
a. Shift Schedules and Operations 
.Passage of the maximum hours legislation presented 
management with new and more difficult problems of shift 
scheduling. A questi.onnaire survey was undertaken by the 
Division of Industrial Relations of Stanford University's 
Graduate School of Business regarding the effects of maxi-
mum hours in the continuous-process industries. 
Seventy-nine companies responded to the survey. 
As of June 25, 1938, the date of the passage of the Fair 
Labor Standards Act, 66 plants were operating on a 44 hour 
or shorter week in their continuous processes. Sixty-five 
firms were already paying time and a half for overtime. Yet, 
after the legislation was in effect the survey revealed that 
by the summer of 1939, only four companies reported regular 
operations of more than 44 hours per week. 
Eighteen of the 79 companies reported changes in 
shift schedules due to the Act, ranging from very minor 
changes to those which necessitated considerable revision 
of schedules. It was reported that changes were due chiefly 
• 
to the maximum hours regulation in the Act. 
Comments of company officials in the survey re-
veal that overtime and shift regularity requirements of the 
Act often conflicted more with the desires of the men than 
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with those of management. 
Here, there is strong evidence that management 
in order to comply with the Act had to make considerable 
changes in work schedules or pay the penalty of overtime 
at the rate of time and one-half to their employees. 
In 1940 when the times demanded increased pro-
duction single daytime shift plants were faced with the 
problem of overtime costs. 
Management solved this problem, in part, by sup-
planting the single shift operation with two or three shifts. 
However, this was.not a complete solution to expand produc-
tion and hold down labor costs. I~ some instances it was 
found necessary for management to pay premium wages for 
I 
night shifts.* 
According to the survey in the continuous process 
industries it was found that most companies pay night shift 
workers on a higher basic wage level than day workers. Yet 
in a survey by The Conference Board Management Record, it 
was disclosed that management divided on a ratio of about 
six to four, when it came to the question of straight wages 
or premium wages for night shifts, with the greater propor-
--tion paying the same rate on all shifts.** 
* 23,p.431-432 
** 44,p.l29 
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Both of these surveys appear to point out manage-
ment practices regarding overtime costs. Formerly single 
shift plants adopted two and three shifts el~minating over-
time costs and supplanting straight pay with premium pay 
for the second and third shifts. In this manner management 
was able to expand production without a high unit labor cost 
which would have been entailed if these plants remained on 
a single shift basis. 
b. Overtime Policies 
In 1938 when the 44 hour week had become effective, 
a survey was made of the overtime policies of 287 companies. 
It was found that at least 70 percent of the companies re-
porting could work from two to twelve hours a week overtime 
without exceeding the 44 hour limitation. Among these com-
panies it was disclosed that the most popular plan of com-
pensation for overtime was the supper money plan. More than 
half of the 287 concerns pay supper money with no extra com-
pensation for overtime. 
Sixty-two of the companies compensated their em-
ployees for working beyond their regular. hours by giving 
them equivalent time off. However, thirty-two of the com-
~ies paid the regular hourly rate for overtime, while only 
eight of the companies paid time and one-half for overtime. 
Ninety-six of the companies reported no compensation ·Of any 
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Table IV 
PERCENT INCREASE .m PRODUCTION, EMPLOYMENT AND WORK WEEK 
FROM JUNE 1940 THROUGH JULY 1941 
Production Employment Work Week 
Shipbuilding 191.2· 126.6 13.0 
Aircraft 17?.6 149.9 4.7 
Railroad Cars 10?.2 74.8 6.3 
Machinery 69.5 50.0 9.3 
Autos 51.9 21.5 4.3 
Non-Ferrous Metals 48.4 34.7 7.7 
Cotton Consumption 42.1 25.5 14.1 
Leather and Products 31.3 16.4 16.6 
Chemicals 25.9 27.1 2.5 
Iron and Steel 21.? 28.8 4.3 
Paper and Pulp 12.9 8.4 1.2 
Petroleum Refining 9.8 3.4 4.8 
Source: Business Week, October 11, 1941. 
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kind was given their employees. The survey goes on to 
say that the reports submitted from managements indicate 
that there is a tendency to eliminate overtime from all 
working schedules.* 
In the table following it may be observed that 
sinoe June 1940 increases in production had been obtained 
largely through gains in employment and to a muoh lesser 
extent through extension of the work week.** With the 
dwindling labor force in 1941, manufacturers competed 
against one another in the labor market. 
The 40 hour week became a real problem. Although 
it was necessary to increase production management faced 
the problem of working employees longer hours and paying 
time and a half wages. Management was constantly forced 
in those industries working 40 hours a week to keep an eye 
on their profit margins. 
c. Status of Salaried Employees 
The arrival of the forty hour week in 1940 brought 
up a number of auestions on the status of salaried employees. 
One such question was whether or not many employers were 
changing office employees from a salary basis to an hourly 
basis. Another one was ¥mether or not the forty hour week 
* 11, p.25-26 
** 14, p.84 
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would speed up the trend toward a five day week on offi~e 
operations. Surveys in the past have shown that the trend 
toward the five day week has been less pronounced for office. 
workers than for factory workers. 
In order to get a cross-section viewpoint of man-
agement regarding these questions the Conference Board sur-
veyed forty-five companies.* The survey revealed that 33 
companies would continue on a 5i day office schedule, the 
others would either maintain a skeleton force on Saturday 
morning or shut down completely. 
Some of the reasons given for continuing the full 
5i day schedule are as follows: 
1. Continuous plant operation makes it impractical 
to adopt a five day week. 
2. Necessity for office employees to aid executives 
Saturday. 
3. Emergency need and rush orders of customers. 
4. Desire to clean up mail on Saturday. 
5. Interoffice communication requires 51J- day 
operation. 
6. Prevents delay in handling correspondence. 
* 45, p.l24-125 
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Recording Hours Worked 
Although the Fair Labor Standards Act does not 
specify the exact form in which hours of work must be re-
corded, many companies have found it necessary or desirable 
to make certain changes in their former routine. The fol-
lowing are typical changes or difficulties encountered, as 
reported by the companies surveyed: 
1. Payroll changes to a weekly basis, and hours 
worked recorded daily. 
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2. All office employees required to ring time clock. 
3. Added greatly to clerical work involved in keep-
ing track of office employee's time worked. 
4. Special for.ms devised for recording hours. 
5. Installed new payroll records which gave a more 
detailed record of weekly hours, overtime pay, etc. 
6. Employed extra timekeepers to insure accuracy 
of records. Employees now required to sign receipts acknow-
ledging correctness.* 
Salaried or Hourly Status 
Personnel policy at this time tended toward giving 
factory workers privileges such as vacation with pay, ad-
vance notice of layoff and discharge, payment during dis-
ability from injury or illness, payment during jury duty, 
* 45, pp.l24-125 
and in some cases payment for time off due to personal 
reasons such as weddings, funerals, medical appointments, 
etc. These privileges were formerly enjoyed exclusively 
by .salaried employees or in a larger degree than by hourly 
rated workers. 
For many years it was considered that the salaried 
empfuoyee's status was such that payment for overtime hours 
was not necessary, whereas the wage earner under similar 
circumstances was paid a premium rate, usually time and one-
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half or higher, depending upon when the excess hours occurred. 
The requirement of the Fair Labor Standards Act 
that salaried employees as well as hourly rated employees 
must be paid at the rate of lt times their regular hourly 
rate marked a distinct departure from tradition, insofar as 
salaried employees ~re concerned.* 
As a result many employers re-examined the relative 
status of salaried and hourly rated employees. 
The Conference Board survey in answer to the ques-
tion: Do you plan to modify the extra privileges that have 
been in the past associated with office employees? reveals 
the following: 
* 45, pp.l24-125 
Forty-three of the forty-five companies reported 
that they are continuing their salaried employees on the 
salaried status, but those were considering some changes 
in salary status. One company employing about 1,500 persons 
replied that they were seriously considering curtailing pri-
vileges such as pay during vacation period, pay for time off 
due to personal reasons, pay for holidays, and other privi-
leges. 
Two of the reporting companies have already cur-
tailed salaried privileges. One wrote: "As of January 1, 
1940 salaried employees· subject to the Wage and Hour Act 
were placed on an hourly basis. Their hourly rates were 
increased to include two weeks vacation and six legal holi-
days over the period of a year".* 
Restrictions on Overtime Work 
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Faced with the legal requirement of paying a 50 per-
cent premium as a penalty for office overtime, many employees 
are taking definite preventive measures. 
Some of the steps are reported as follows: 
1. Call in experienced former employees for tem-
porary periods. 
2. Have adopted the policy of permitting no overtime 
* 45, pp.l24-125 
work by salaried employees except by advance authority 
of an officer of the company. 
3. Better work planning and elimination of un-
necessary work. 
4. No overtime permitted in office. Temporary 
help employed at rush times. 
5. Considering adoption of a prepayment salary 
:plan. 
6. Special overtime permit required. 
7. Shifting of work hours and schedules. 
8. Compensating time off in anticipation of 
overtime.* 
* 45, pp.l24-125 
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A later survey made by the National Office Man-
agement Association covering 157 companies showed that 12? 
of these concerns have continued on a salaried basis for 
their clerical vrorkers; in 14 companies there was adopted 
a limited application of hourly work, mainly in building 
service or mechanical and shipping departments; and 16 com-
panies paid on an hourly basis. 
Most of the 16 companies adopted the hourly basis 
as a result of the Wage and Hour Law. 
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Some of the concerns like it because it facilitates 
record keeping in the form specified by the law and establishes 
a definite overtime rate.· Others speak of the resultant flex-
ibility in control of office salary volume, and a few state 
that they have experienced an improved attendance record 
since under this system employees are more reluctant to take 
time off. On the other hand disadvantages became apparent 
in some companies that adopted the hourly basis for their 
cleridal workers. Loss of employer good will, lessened in-
centive for getting work done during regular hours, more in-
dependence with respect to absence and tardiness and the need 
for additional bookkeeping are mentioned by various respondents.* 
* 24, p.229 
.. 
d. Shorter Work Week--Intrastate Industry 
As a result of the passage of the Fair Labor Stan-
' dards Act of 1938 shorter hours which became effective for 
interstate industries had the effect of bringing shorter 
hours to intrastate industries. 
In 1940 the preparation for defense in industry 
coupled with shorter working hours created a strong demand 
for labor. 
Department store executives were faced with the 
problem of adjusting the daily and weekly working hours of 
their employees to meet the demands and situations created 
by similar adjustments both in the retail trade and in in-
dustries competing with it for employees. 
The agitation for shorter hours was increased by 
the realization on the part of store executives that satis-
factory employees were being hired away by other industries 
offering shorter hours or higher salaries, or bpth. 
Store managements realized that they could not 
compete vdth the wages being paid in industry, and found 
that they only adjustment they could make was to establish 
working hours similar to those in industries which were 
-~ttracting store workers. 
To determine and make available to store executives 
facts concerning the status of department store work schedules, 
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Table V 
DATES OF ADOPTION OF FORTY HOUR WEEK 
IN TWENTY DEPARTMENT STORES 
UNITED STATJ,IS 
Voluntary Union 
Number of Stores Adoption Contract 
All Stores 19 (a) 
11 
16 (b) 
11 
3 
(a) 
(b) 
--
1933 
1937 
1938 
1939 
1940 
1941 
l 
1 
6 5 
1 
l 
1 
Twenty stores on 40 hour week. One did not report 
reason or date of adoption. 
Two stores adopted 40 hour week during N.R.A. and have 
retained it since 1937 by union contract. 
HOURS OF WORK PER WEEK - 62 STORES 
Hours Percent Number 
Per Week To Total of stores 
48 4.8 3 
46~ - 47i 4.8 3 
45 19.4 12 
44 12.9 8 
42-i- 43t 6.4 4 
42 19.4 12 
40 32.3 20 
100.0 62 
Source: National Industrial Conference Board, Conference 
Board Management Record, October 1941 
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the Conference Board conducted a survey of the practices 
and policies in 62 stores. These stores employed a total 
of 126,690 men and women who were affected by these policies. 
The survey disclosed that more than one fourth of 
these stores had adopted a forty hour week since 1933. 
Significant is the fact that 6 stores adopted the 40 hour 
week in the year 1941 just after the 40 hour week became 
effective in interstate industries covered by the Fair Labor 
Standards Act. 
The inauguration of these schedules spread duriig 
1941 and according to comments by store executives it was 
likely to become more common. 
The trend toward the forty hour week or the adop-
tion of shorter schedules of work has in most instances been 
voluntary, the iniative ha~ing been taken by management. 
About 43,300 or 34.2% of the employees work in the twenty 
stores operating on the forty hour week.* 
In passing it should be pointed out that state 
laws now cover many retail stores, regarding hours of work, 
that are not covered by the Fair Labor Standards Act. 
e. Banks and the Shorter Work Week 
During 1940 many banks were finding it impossible 
*46, p.l22 
93 
to maintain a forty-two hour week let alone reach the fort,r 
hour stage called for by October 24 of that year under the 
wage hour law. 
Reducing the number of hours the banks were open 
for business had been widely suggested as a solution to 
the problem. This, it was found, would have the effect of 
crowding virtually the s~e volume of business into a shorter 
period, thereby tending to slow down customer service, in-
crease lobby congestion, and put a greater strain on the 
tellers. The public relations aspects were considered of 
the earlier closing and the resultant inconvenience to cu&-
tomers. 
It was decided that the attainment of a forty 
hour week could best be accomplished through a rather com-
plete redistribution of employees' duties, a change in oper-
ating methods, and a further modernization of equipment.* 
One of the bank's most important changes was the 
removal of all work from the commercial tellers except pay-
ing and receiving. Previously they handled draft and col-
lection work, and proved all over-the-counter items. The 
result was slower service to checking account customers, 
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d-e-lay in the flow of work and longer hours for the bookkeepers, 
* 13, pp.28-29 
• 
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Transit clerks, and tellers. Draft and collection business 
was turned over to a note teller. Consequently, two tellers 
were able to take care of all paying and receiving instead 
of three. The third teller was given miscellaneous duties, 
. 
which assists other members of the staff to finish up earlier 
in the day. 
Another step taken by the bank involved a revision 
of the proof operation which again eliminated after-hour 
problems for bookkeepers and clerks. Incoming items were 
proved at various periods during the day so that only items 
received during the last half hour had to be handled after 
the bank closed. 
New proof equipment was purchased for the proving 
operations which greatly speeded up the process. 
New equipment had increased the posting speed and 
efficiency, and facilitated the. recording of analysis infor-
mation.* 
Gradual elimination of small dormant accounts in 
the savings department took place when it was discovered that 
33 percent of the total number of savings accounts amo~ted 
to less than 1 percent of the total volume of savings deposits. 
The clerical work involved in keeping these accounts was con-
* 13, pp.28-29 
siderable, and their elimination helped in freeing savings 
department employees for other work. 
Other steps were taken to improve the efficiency 
of the work force by simplification of forms, by elimina-
tion of reports considered unnecessary, and by the deletion 
of unessential detail and statistical information. 
This bank's solution to the forty hour week was 
a streamlining of methods and tools and a redistribution of 
work with the insistence that all shall help out until the 
day's tasks were completed. 
Practices adopted by management to control over-
time costs were as follows: 
(1) Equalization of work hours for all. 
(2) Elimination of peak loads. 
(3) Elimination of duplicati,on of work records. 
(4) Equitable wage policy. 
(5) Establishment of fixed schedules of duties 
and authorities. 
(5) Setting up of work standards through the bank. 
(7) Complete managerial control over all functions.* 
* 13, p.28-29 
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V. Possible Effects on the Management of Business 
F .L .S .A. 1 ~49 
A. Minimum Wage Problem 
Enactment of the Fair Labor Standards Act of 
1949 marked the first major revision of the basic provisicns 
of the original Act. 
Outstanding of the provisions was the increase 
in minimum wage to 75 cents an hour from the previous 40 
cent level. The Amendments were effective October 24, 1949 
with the exception of the increase in minimum wage which 
became effective on January 25, 1950. As we have seen 
in the preceding chapter the overtime provisions, with 
modifications, continue to apply. 
Although the minimum wage seriously affected 
,. 
some industries during the period 1938 to 1940, the most 
serious ~roblem management was confronted with under the 
original Act was adjusting to the shorter work week and to 
additional labor costs that would be incurred when this work 
week was exceeded. 
Thus, under the qriginal Act, the problem to man-
agement was maximum hours while the Amended Act of 1949 con-
fronts management with a substantial increase in the minimum 
wage level. It is not the writerts intention to give the im-
pression that the 40 hour week no longer poses a problem lbr 
managmment for the difficulties in holding to a 40 hour week 
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and avoiding overtime costs will exist now and in the future, 
and particularly during labor shortages that occur from high 
business activity as in defense preparation. 
It is however a problem which management has met 
before with a certain degree of success. 
Although minimum wages by itself is not new to 
management, a general increase in the minimum wage level 
across industry with one legislative stroke is a new devel-
opment. 
It will affect management wage wise as follm~s: 
(1) Direct pay increases for 1.5 million of the 
22.6 million workers currently covered by the minimum wage 
law. 
(2) Additional increases to those workers receiv-
ing 75 cents an hour or slightly more, whose pay must be 
upgraded to maintain existing wage differentials. 
(3) Increases that must be given--even in companies 
with no employees earning less than ?5 cents an hour--because 
the area of industry rates for certain kinds of jobs will 
have increased as a result of the consideration under point 
(2) above. 
(4) Companies whose employees are for the first 
time under extended coverage of the wage hour law.* 
* 16, :p.l8-l9 
ing at the outset upon the level at which the min~um is 
fixed and upon managerial responses to the legislation. 
In effect it is a transfer of money income, in 
the initial stages, to the recipients of the increased wage 
from other income receivers, quite possibly from employers. 
If this transfer of income originates from the em:ployerts 
savings, then the employer may well become reluctant to make 
investments, and it is auite :possible that employment will 
drop. The imposition of a minimum wage will, at least in 
its early stages, raise the cost-of :production. Since man-
agement is obliged to equate marginal cost and :price it is 
faced with reducing output or raising :prices.* 
In one case unem:ploj~ent results and in the other 
:prices .rise, both inimical to the worker and the employer. 
Hence, we ~Qll consider below the :possible effects 
on employment of the Fair Labor Standards Act of 1949. 
* 12, :p.98 
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~. Effects of the New Minimum 
1. Employment 
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Reviewing the effects of the Fair Labor Standards 
Act of 1938 on employment we find that no overall unemploy-
ment in~reases were traceable to the Act. The minimum wage 
became effective at a time when business conditions were at 
the bottom of a recession and began to move forward at the 
time of the Act's inception. 
Howevert the Administrator of the Fair Labor Stan-
dards Act reported to the President that in all, between 
30,000 to 50,000 persons lost their employment for reasons 
charted to the Act. 
Further, that the unemployment fell upon the lowest 
skilled, that is, upon those employees whose wages had been 
below the minimum. 
Although the number of employees who were affected 
by the law did not exceed 1/2 of 1 percent of all workers 
covered by its provisions, without the increased business 
activity in swing many more industries would have felt its 
impact reauiring them to restrict output and employm~nt. 
Fortunately only a few industries felt its effects. 
Almost 90 percent of the discharged employees were concentrated 
in such industries as pecan shelling, tobacco stemming, lum-
bering and bagging. Other industries vmich were seriously 
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affected by the Act or its minimum wage included cottonseed 
crushing, seamless hosiery, and cotton garments. 
Much of the unemployment was technological in 
the tobacco and cottonseed crushing industries where an aver-
age of from three to ten workers were displaced by a single 
machine. This unemployment was offset in a short time by 
the improved business conditions and preparations for defense 
in 1939 and 1940. 
Besides creating technological unemployment, the 
Act of 1938 had various other effects which vdll be consid-
ered below. 
The-"e:x:perience, with regard to unemployment, gained 
from the original Act should help us to gauge the effect an 
employment of the 1949 Amendments. 
Employment data available indicates that there was 
a drop in employment between November, 1949 and February, 
1950 of roughly two and a half million workers.* This de-
crease in employment was due 7 in part, to seasonal influences, 
however it would not be hazardous to venture the opinion 
I ': 
that most of this decline was a direct restilt of management 1 s 
decision to increase their effo:r.u:.xo to hold .down labor costs 
_Quring this recessive period. The Fair Labor Standardts Act 
I 
* 35,p.620 
Year and 
Table VI 
LABOR FORCE, EMPLOYMENT, AND UNEMPLOYMENT 
JAlTUARY 1948 - APRIL 1950 
(IN THOUSANDS) 
Civilian Labor Force EmJ2lozed 
In Non- . 
Month Total Total Agriculture ,Agriculture 
I 
1948 
Average 81,442 59,3'78 '7,9'73 51 t405 
1949 
Average 82,105 58,'709 8,028 50,684 
1949 
January. 80,0'78 5'7 ,414 8,'763 50,651 
February 60,388 5'7,16'7 6,993 50,1'74 
March 80,814 5'7,84'7 '7,393 50,254 
April 60,835 5'7 ,819 '7,820 49,999 
May 81,933 58,.894 8, 9'74 49,'720 
June 83,398 59,819 9,898 49,924 
July 83,815 59,'720 9,84'7 50,0'73 
August 83,83'7 59,94'7 8,50'7 51,441 
September 82,'783 59,411 8,158 51,254 
October 82,5'78 59,001 '7,'710 51,290 
November 62 '92'7· 59,518 '7,8'78 51,840 
December 82,045 58,558 6,'7'73 51,'783 
1950 
January 61,42'7 58,94'7 8,198 50,'749 
February 61,83'7 58,953 8,223 50,'730 
March 81,6'75 5'7,551 8,6'75 50,8'7'7 
April 62,183 58,888 '7,195 51,4'73 
Unem-
J2loyed 
2,084 
3,395 
2,684 
3,221 
3,18'7 
3,016 
3,289 
3,'7'78 
4,095 
3,889 
3,351 
3,5'76 
3,409 
3,489 
4,480 
4,884 
4,123 
3,515 
Source: u.s. Bureau of the Census, Monthly Report on the 
Labor Force 
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of 1949, increasing minimum wages, could have and probably 
did lend weight to their decision. 
In early 1950 employment in a number of major in-
dustries still remained substantially lower than in 1948. 
103 
Employment losses between the first quarter of 
1948 and the first auarter of 1950 was heaviest in durable 
goods manufacturing industries. Among the non-durable goods 
industries, over a third of the net employment decline was 
in the textile group. The textile industry, as all have 
seen, was,hit hard by minimum wage legislation in 1938 and 
evidently would be as greatly effected by the Act of 1949. 
A recent survey by the Bureau of Labor Statistics shows the 
\ 
cotton garment industry in August 1949, paid average hourly 
earnings of 83 cents but approximately 45 percent of the 
employees were receiving less than 75 cents an hour.* The 
cost increase involved here undoubtedly led management to 
release inefficient workers and to seek measures of increas eO.. 
efficiency to minimize the effect of the new minimum wage. 
A survey based on a sample of establishments 
studied in the lumber industry estimated total mill employ~ 
ment in the industry fell from 180,000 in the 1949 period 
~o 176,000 in March 1950. The survey indicated that between 
* 51, pp.l-2 
1 and 2 percent of the mills had gone out of business between 
the fall of 1949 and March 1950. These closed mills it is 
estimated had previously employed about 7500 workers.* 
Other low wage industries felt the impact of the increase 
in minimum wages, such as the hosiery industry, the ferti-
lizer industry, and the furniture making industry, to a lesser 
effect than the lumber industry but still they contributed 
their share to the decline in employment. 
Apparently, the minimum wage under the Fair Labor 
Standards Act of 1949, like the original law, has contributed 
to unemployment. 
Fortunately, the Fair Labor Standards Act of 1949 
and the Act of 1938 were aided by increased defense activity 
shortly after their passage so that displaced or discharged 
employees were absorb.ed in the economy. Without the aid of 
increased business activity, the extent of the employment 
decline could have reached serious proportions. 
Steps that management had taken in 1949 in order 
to reduce their labor costs and which influenced employment 
were as follows: 
1. A careful weeding out of inefficient employees. 
2. The establishment of higher standards of 
* 53, pp.2-3 
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efficiency for new personnel and improvement in selection 
techniaues to put these standards into effect. 
3. A closer attention to working conditions and 
other personnel problems in order to improve the general 
efficiency of the labor force.* 
2. Labor Costs 
nsalary and wage administration is a mechanism 
by which the company reimburses the employee for his con-
tribution to the success of the business. It is the mech-
anism that distributes to the individual workers their 
share of the wealth produced. To be effective this mechan-
ism must promote and maintain the objective of the company•s 
overall industrial relations program and at the same time 
it must provide management with a reasonable control over 
one of the expenses of operating.the business, namely, pay-
roll costs.n** 
Significant to payroll costs was the increase in 
the minimum wage from 40 cents to 75 cents. 
The effect on labor costs of minimum wages under 
the Fair Labor Standards Act of 1938 was slight according to 
general industry averages. However, in low wage firms and 
.industries, such as textile, lumber, and canning, payroll 
* 42, p.l42-143 
** 41, p.3-4 
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Table VII 
AVERAGE HOURLY EARNINGS 
GROSS AND EXCLUSIVE OF OVERTIME, 
OF PRODUCTION WORKERS IN MANUFACTURING INDUSTRIES* 
Period 
1949: October 
November 
December 
1950: January 
February 
March 
Manufacturing 
Gross Amount Excluding Overtime 
$ 1.392 
1.392 
1.408 
1.418 
1.420 
1.424 
$ 1.353 
1.357 
1.368 
1.380 
1.383 
1.386 
Source: u.s. Bureau of Labor Statistics 
* Overtime is defined as work in excess of 40 hours per week 
and paid for at time and one-half. 
'· 
1.06 
-----
increases were much larger than the general increases, 
ranging from 4 to 14 percent. Industry, as a whole, in 
1938 was well above the minimum wage levels set at that 
time so that labor costs rose but slightly. Nevertheless, 
there was a narrowing of differentials between the high 
paid worker and the low paid worker and in low wage in-
dustries, in particular, there was a movement to decrease 
labor costs by removing the inefficient employee and by the 
installation of machinery. 
The new ~mge law granted increases to about 
1,500,000 men and women at an estimated cost to industry 
of $350 million.* Based on a 40 hour week this meant an 
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average wage increase of over 10¢ per hour for these emplqyees. 
This cost increase does not have any serious effect 
in the highly industrialized parts of the country where 
practical minimums are generally in excess of ?5 cents an 
hour. However, in many low wage industries, particularly 
in the South, we find the effect of the ?5 cent minimum on 
labor costs to be significant. For example, the cotton gar-
ment industry paid average hourly earnings of 83 cents in 
August 1949 but approximately 45% of the employees were re-
ceiving less than 75 cents an hour.** A study of the seamless 
* 41, p.3 
** 51, p.l-3 
hosiery industry in October 1948 revealed that average hourly 
earnings were 89 cents an hour and that 31.8% of the employees 
received less than 75 cents an hour.* 
A sharp increase in the level of wage rates in 
southern saw milling and a marked influence on the industry's 
wage structure f'ollowed the introduction of the '75 cent mini-
mum in January 1950. 
Percent of All Workers 
Average Hourl~ Earnings Fall 1949 March 1950 
Under 75 cents . 59.2 8.2 
'75 - 79.9 11.0 66.3 
80 - 99.9 11.4 16.0 
100 cents or more 8.4 9.5 
In the 1949 period slightly more than 69 percent 
of the workers received various rates below '75 cents, with 
sizable concentrations of workers in all the wage intervals 
between 50 and '75 cents. In March 1950, almost two thirds 
of the workers were in the wage interval 75.0-79.9 cents, 
and nearly all of them earned exactly 75 cents. 
In the fall of 1949 the level of rates was 69 cents 
but by March 1950 the rate had risen to 80 cents, an increase 
of almost 16 percent for the lumber industry. Needless to 
* 52, :p.l-2 
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say, this represented a large labor cost to the industry 
so that many fir.ms were influenced by the new minimum to 
reduce scheduled hours of work and by a narrowing of wage 
differentials between skilled and less skilled workers.* 
In the administration of wages where formal job 
evaluation plans are used, the new wage minimum has the 
effect of putting a higher floor under wage and will make 
it necessary to decide whether differentials based on re-
cognizable differences in job responsibility and job impor-
tance shall be retained. If industry or management decides 
to retain the differentials, the new wage structure will re-
sult in further payroll increases. 
In the lumber industry, these differentials were 
narrowed in the wage structure in order to offset the costs 
of the increased minimum. However, in those industries and 
plants that are unionized industrial management may find 
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that such courses of action partly or wholly blocked because 
they run afoul of union policy. Laying off inefficient em-
ployees may be blocked by seniority clauses in union con-
tracts and attempts to narrow differentials may well be 
blocked by skilled workers, particularly if they have control 
~ithin the union.** 
:*36, pp.313-317 
8, pp.99~162 
Increases in total labor costs resulting from the 
new minimum wage may have been offset, in part, in many in-
dustries by increases in output per man hour. 
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Output per man hour is defined as the relationship 
between the quantity of goods produced or the amount of ser-
vice rendered, and the man hours expended. Changes in man 
hour output tend to increase or decrease unit labor costs. 
For example, a plant which has an output of 10 units per man 
hour and the labor cost applicable to this output is $5,00, 
has then a unit labor cost of 50 cents per hour. However, 
if through managerial or labor efforts, the plant increases 
its output to 20 units per man hour, and the labor cost is 
but $8.00, the unit labor cost is only 40 cents per hour. 
Output per man hour often varies roughly with 
changes in volume of production. This relationship is par-
ticularly important wherever changes in volume are related 
to increases or decreases in utilization of plant capacity.* 
Many factors affect output per man hour in parti-
cular industries: availability of supplies, the quantity of 
materials, the design and quality of products and other man-
agerial factors as well as labor effort. 
~ 38, pp .421-423 
Output per man hour rose in 1950 to the highest 
level on record for 1? out of 2? industries being studied 
by the Bureau of Labor Statistics. 
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Much of this increased output is believed to be 
the result of the influence of high postwar le~els of out-
put and large investments in plant equipment. The gain of 
19 percent recorded by the rayon and other synthetic fibers 
industry was a continuation of increasing production and out-
put per man hour trend since 1939. Production and output 
per man hour increased 253 percent and 186 percent respec-
tively. This long term increase in man hour output repre-
sents to a great extent the gains which a6company the con-
tinual expenditure made by a young and grovving industry on 
improved production methods and new products. 
Not all industries nor the plants within industries 
have measurable increases in output per man hour and many 
have declining productivity as a result of the exhaustion 
of a resource, the use of a less skilled labor force on the 
average, or as the result of less intensive application.* 
Furthgr, in those industries that do show increases 
in output per man hour there should be no inference that an 
~ncrease in minimum wages within in a particular plant or 
* 38, pp.421-423 
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Table VIII 
CHANGES IN OUTPUT PER MAN HOUR IN SELECTED INDUSTRIES 
BETV~EN 1949 AND 1950 
Indexes Output 
Per Man Hour Percent Change 
Industry (1939•100) 1949 to 1950 
Manu:t'acturing 1950 1949 Plus 
--
Rayon & Other Synthetic 
Fibers 286.1 239.1 19 
Full Fashioned Hosiery 162.8 145.4 12 
Cigarettes, Chewing Tobacco 
& Smoking Tobacco 144.1 140.5 3 
Ice Cream 143.4 138.4 4 
Glass Containers 133.9 12?.4 5 
Cigars 
-
132.2 125.0 6 
Canning & Preserving 136.6 127.6 3 
Cement 130.7 126.4 9 
Bricks & Stru~tural Tile· 12?.2 120.5 6 
Malt Liquors 126.9 125.3 1 
Beehive Coke 122.0 100.0 22 
Confectionery 121.9 116.4 5 
Beet Sugar 115.0 104.5 10 
Seamless Hosiery 114.0 108.5 5 
Clay Sewer Pipe & Kindred 
Products 110.0 104.2 6 
Paper &·Pulp 109.? 99.1 11 
Primary Smelting & Refining 105.7 96.1 10 
Condensed & Evaporated Milk 101.1 97.2 4 
By-Product Coke 100.8 98.4 2 
Flour & Other Grain Mill 
Products 85.9 83.0 3 
Source: u.s. Bureau of Labor Statistics 
company would be absorbed by an industry increased pro-
ductivity. Some plants may have had changes in the level 
of output, the composition of production, ·in the effective-
ness of plant and eq_uipment, and in the work force whereas 
other plants may have remained on the same level of output 
or actually dropped in output per man hour.* 
Thus, some plants in industries with incr~ased 
output per man hour may offset in part the new minimum 
wage, others within the industry may have to absorb the 
increase in profits or prices, because of their inability 
to change factors which result in greater output per man 
hour. 
3. Mechanization 
nBroad impetus will be given to mechanization of 
production and to new methods of materials handling which 
will eliminate the use of low paid hand labor. Each rise 
in wage rates has always stimulated efforts of management 
to reduce costs by placing their operations on a mechanized 
basis."** 
Increasing wages provide management with a com-
pelling incentive toward mechanization. In the absence of 
* 38, pp.421-423 
** 27, pp.34-35 
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improved output per man hour, arbitrary wage increases, 
arbitrary reduction in working hours and decreased produc-
tive effort on the part of the workers will lead simply to 
increased costs and reduced standards or living. 
ll4 
Most manufacturers have files containing detailed 
plans for improved processes and for elaborate mechanization. 
Prior to the war many or these schemes could not profitably 
be put into effect because the calculated return at existing 
wage levels would not justify the investment. High wage 
levels induced by events or the past decade, greatly accent-
uated by war aonditions, and persisting in the postwar period 
released many or these projects during the reconversion era.* 
This trend will be greatly accelerated after the 
war. 
Reaction to the Fair Labor Standards Act of 1938 
was fairly uniform in those industries, such as pecan shell-
ing, tobacco stemming, lumbering, seamless hosiery and cotton 
garments, in which costs increased because of the minimum 
wage. There was an impressive movement to substitute machine 
for men. However, because of various technological problems 
at least one industry--southern lumber--was unable to offset 
c~ts by mechanization to the same degree which other 
* 25, pp.l42-144 
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industries noted above were able to do. 
In 1938 there was a wide margin for mechaniza-
tion. It remains to be seen whether a second round of 
mechanization·in 1950 can reach the same degree in offsetting 
labor costs as did the first round in 1938. 
A survey by the Bureau of Labor Statistics of 
the Department of Labor indicated that a substantial number 
of plants in the fertili_zer industry had installed labor-
saving equipment. 
Belt conveyors and improved sewing machines were 
most frequently mentioned by the plants as to the kind of 
machinery installed to decrease their labor costs.* Man-
agement had also reported that measures had been taken to 
increase the operating efficiency of their plants. 
A survey of lumber plants in the South by the 
Bureau of Labor Statistics disclosed that a substantial 
number of mills have started installing labor-saving equip-
ment. For example, many of the la~ger firms are now using 
or have indicated their intention of using mechanical 
stackers. This trend toward mechanization in the southern 
lumber industry has been evident for some time and will pro~ 
bably be accelerated because of the higher minimum. The 
* 3?, pp.33-3? 
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Most industries at that time were paying well 
above the 25 cents per hour minimum established in 1938 
and the 40 cent minimum which became effective in 1940. 
Business conditions had improved after the enactment of 
the Act, and price changes reflected for the most part the 
change in business activity. 
There was some evidence that in the cotton tex-
tile industry prices were increased to offset not only the 
minimum. v1age but also the shortened work week. 
Management has no alternative but to increase 
prices if changes in the level of production and efforts to 
increase plant efficiency via installation of machines, 
weeding. out of inefficient workers and increasedplant loads 
do not result in unit labor costs that offset the increased 
minimum. 
The minimum wage of 75 cents an hour under the 
Fair Labor Standards Act of 1949 did not appreciably affect 
the cost structure of industry aH a whole. Most industries' 
wage scales were above the 75 cent per hour minimum. 
Increases in the price level took place after the 
passage of the 1949 Amendments but this change in price re-
fle~~ed increased inflationary costs as a result of rising 
labor, material, and overhead costs together with added tax 
burdens. 
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Small industries that would have been effected 
adversely, unless changes in general price levels had taken 
place, would have been those whose products were in shrink-
ing demand. 
A case in point is the lumber industry where the 
demand for its products was decreasing in 1948 and 19~9. 
The wholesale price of Southern Yellow Pine #2 common lx6 
averaged $74.08 per thousand board feet in 1948. In June 
1949 the average was do\m to $59.03. The price of this item 
rose steadily and by June 1950 had reached $72.12. How much 
of this price rise resulted from the 75 cent minimum and how 
much from demand is debatable. H~Jever, it is certain that 
if demand had not increased the southern mill owners would 
have found considerable competition from the Northern lumber 
industry which v1as not so greatly affected by the higher min-
imum wage • * 
* 36, p.313-317 
VI. Evaluation of the Fair Labor Standards Act 
As Amended of 1949 
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A. A Summary of Minimum Wage Effects 
1. Method of Approach 
Because of the recency of the 1949 Amendments to 
the Fair Labor Standards Act, adequate and valid data were 
not available to gauge the effect of the new minimum wage, 
under its provisions, on business management. In view of 
this fact, a study was made of the effects of the Fair Labor 
Standards Act of 1938 in Chapter IV in order to project these 
effects into a measurement of the effects of the minimum wage 
incorporated in the 1949 amendments. 
An examination was also made of the effects of the 
minimum wage contained in the Fair Labor Standards Act of 
1949 from data which, though incomplete from a time viewpoint, 
serves as an indication of the trend, particularly when its: 
apparent effects on business coincide with the effects of 
the original minimum wage. 
Both studies were prepared from the effects of the 
minimum wage on employment, labor costs, mechanization, and 
prices and their influence on management practices. A com-
parison of these effects on business management are presented 
below. 
'2. Effects on Business Management 
The passage of the Fair Labor Standards Act 
Amendments of 1949 had no apparent ill effects on general 
industry. 
In 1938 the Act became effective at a time when 
we were at the bottom of a recession which was followed by 
a.sharp upswing in business. 
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The Act, as amended, with its increased minimum 
wage provision became effect (January 25, 1950) at a time 
when the economy v~s on a high plateau vrlth strong business 
activity tending toward recessive stages in certain indus-
tries. However, shortly after its effective date, industry 
was given attshot in the armn in the form or defense contracts 
as a result or the Korean War and internation tension. 
With this background, neither the minimum wage or 
the 1938 Act nor the increased minimum under the 1949 Amend-
ments has been given a valid test as to its effect on business. 
Unemployment and technological unemp~oyment developed 
in both periods which was absorbed quickly by new business ac-
tivity. 
Another effect or both minimum wage laws was an in-
nxease in initial labor costs born by industry which were soon 
overshadowed by v!ide increases in labor costs via collective 
bargaining and changes in the general price level. 
In those industries in which the initial labor 
costs narrowed margins, management looked toward mechaniza-
tion as a solution. In 1938 and the period rollowing rapid 
strides were made in the ·rate of mechanization by the adop-
tion by management of the policy of introducing new machines 
to offset increased labor costs resulting rrom minimum wages 
and maximum hours. 
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From available evidence, it is apparent that man-
agements had increased their mechanization erforts in 1950, 
particularly in those industries which employed sizeable ~an­
tities of low paid wage earners or unskilled workers. 
Minimum wages and maximum hours effected during 
the years 1938 through 1940 resulted in increased prices 
for some industries where management found mechanization too 
costly and where an increase in price could not appreciably 
decrease the demand for their product. 
Again, in 1950, price changes took place as the 
result of the increase in minimum wage. This trend was 
widened by the increase in prices in the lumber industry :in 
the South and ascertained by management as a result of the 
minimum wage. 
Prior to the increase in prices in the lumber i~ 
dustry, many mills closed because of the increase in labor 
costs effected by the new minim~ and a shrinking demand ror 
lumber. Signi~icantly, with a construction boom again in 
progress in 1950, prices ~or lumber were increased and these 
closed mills reopened ~or business. 
Speci~ic practices adopted by management in 1938 
and to a lesser extent in 1950 as a result o~ minimum wages 
are as ~ollows: 
~l.,Discharge o~ the ine~~icient employee and those 
workers who were replaced by machines. 
2. A narrowing o~ the di~~erential between wages 
paid skilled and less skilled workers. This practice was 
con~ined in the main to ~ ~ew industries, highly competitive, 
and without regard to the e~~ect on the morale o~ personnel. 
3. The establishment o~ higher standards o~ e~­
~iciency ~or new personnel and improvement in selection 
techniques to put these standards into e~~ect. 
4. Increased adoption of training programs designed 
to decrease the length o~ time ~or new personnel to achieve 
peak efficiency on their jobs. 
5. Closer attention to supervisory and working con-
ditions which have their ef~ect on employee morale and em-
ployee efficiency. 
6. The placement of former salaried employees on 
an hourly basis of payment to reduce costs of absenteeism, 
tardiness and time off ~or personal reasons. 
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?. An increased trend toward job evaluation 
plans in order to maintain proper wage relationships be-
tween jobs. The minimum wage changed the base of the wage 
structure requiring adjustments to be made in order to re-
store differentials. Job evaluation also serves a second 
purpose for management as a means of establishing proper 
control of labor costs. 
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\~ether management can continue this program effect-
ively in the near future will depend on the international 
situation which has tightened the labor supply considerably. 
Certainly, those practices which will attract workers will 
be retained while others will be relegated to the stockroom 
for future use. 
Because of the greater degree of unionization exist-
ing in the present period as compared to that degree existing 
in 1938, management faces greater difficulty in offsetting 
increased labor costs resulting from minimum wage legislation. 
3. Basic Criticism of Minimum Wage Legislation 
A true minimum wage law which prevents disastrous 
wage cutting is sound economically and socially desirable. 
The setting of a minimum wage should involve two 
m_gj.n considerations as follows: 
(1) that a minimum wage should not be set so high 
that the law will be more honored in the breach rather than 
in the observance and that the costs or enforcement may 
not be prohibitive. 
(2) that a minimum wage .should vary with changes 
in business activity. 
Minimum wage rates set under the Act or 1938 and 
the Amendments or 1949 were apparently observed by the 
great majority of industry. Wage rates were set at a level 
slightly below the general wage level paid by industry so 
that compliance or non-compliance rested with but a few in-
dustries. 
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Our criticism does not lie with the first consider-
ation except vdth regard to the future, when this principle 
may be violated. 
The second consideration, however, does and should 
merit our criticism because or the failure of minimum wage 
laws to allow ror changes in the economy. 
It is a well known fact that industry can dry up 
business activity by cutting wage rates indiscriminately, 
or by hinting at wage reduction can stifle some sections 
of consumer buying power. 
Yet on the other hand a rigid wage structure can 
r~tard recovery and deepen depression. For example, a gen-
eral fall or prices would mean that some companies could gp 
on paying high wages whereas, others would find themselves 
between two forces, falling prices and rigid costs. If 
these latter companies cannot reduce wages, retrenchment 
and unemployment must follow. Accompanied by reduced em-
ployment we find reduced purchasing power. With reduced 
purchasing power on the part of consumers, reaction sets 
in even in those companies that could initially withstand 
the burden of high wages,, with the result of more unemploy-
ment. 
Unless a company can keep its costs in proportion 
with prices, it begins to lose money. As a consequence the 
company is forced to curtail operations and discharge employ-
ees. On the other hand, it may maintain operations but cur-
tail expansion causing unemployment elsewhere. 
Hence, minimum wage laws should provide for adjust-
ments in the wage to correspond with changes in price levels--
removing rigidity. 
The most important problem of the country during 
the next decade is likely to be that of stimulating the ex-
pansion of production and employment. Legislation affecting 
business such as the Fair Labor Standards Act may be operated 
as either to encourage or to impede the expansion of industry. 
0ur study of the Fair Labor StandaDds Act of 1938 and the 
Amendments of 1949 leads to the conclusion that it is possible 
to develop governmental and business relationship that 
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effectively protects the essential interests or a group or 
workers without seriously interfering with efficient manage-
ment. 
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Whether governmental legislation or wages, hours, 
and other conditions or work helps or hinders in dealing vdth 
the problem of stimulating production and employment will de-
pend in large measure on whether government is guided by the 
short run or the long term interests or the public. 
Much governmental philosophy today is or the short 
run type. Should this type of philosophy persist it may well 
permeate minimum wage legislation so as to bring disaster to 
the economy. 
vVhat would the reaction be for proposals to reduce 
the minimum wage if the economy demanded it as outlined alx>ve? 
Would government follow the course or least resistance, the 
politic, or would they adjust the minimum wages down and for 
the common good? 
B. Effects or General Provisions 
1. A Summary of Changes 
The Fair Labor Standards Act of 1938 has had a 
major overhauling leaving rew of the provisions of the ori-
ginal law intact. The minimum wage has been nearly double:l , 
overtime requirements have changed, new exemptions have been 
added, and old ones modified. Child labor restrictimns were 
12'7 
tightened and new enforcement powers were given to the Admin-
istrator. 
The objectives of the law, however, remain the same. 
It establishes a floor under wages, a ceiling over hours and 
restrictions on child labor employment. 
A summary of these changes and an evaluation follows: 
1. Coverage 
The Amendments of 1949 means more money for cer-
tain wage earners but it is difficult to ascertain as to ~no 
will be the beneficiaries of the new minimum wage. On this 
matter even Congressmen and Senators who wrote the law do 
not .agree to its coverage. Undoubtedly, it will take years 
of legislation before the complex language of the 1949 amend-
ments is fully clarified by the courts. 
Too many new terms and phrases must be given pre-
cise meaning. The phrases "closely related. and directly es-
sent.ial to the production of goods for commerce11 and 11 retail 
establishmenttt fall in this category. Apparently, it was the 
intent of Congress to narrow the Act's coverage. The redefi-
nition of the former phrase above would serve to eliminate 
fringe employees. The revision of the second phrase would 
halt:e the effect of eliminating from coverage, employees of 
businesses which are primarily intrastate, and lo~al in char-
acter but v'hich had enough relation to interstate commerce 
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to be included in the old definition. 
Certainly, many borderline cases are bound to 
occur, for the retail :provisions themselves caused disagree-
ment between the House and Senate as to their application. 
Another problem presented by the law is that 
covere.ge may not be decided on an industry wide or even a 
:plant wide basis. In addition if it is found that an em-
ployee falls within the law's general coverage, it is often 
necessary to determine whether he falls under one of the ex-
emptions. 
2. Exemptions 
In our analysis of the Fair Labor Standards Act 
Amendments we have seen that there are new exemptions, and 
some of the old exemptions have been broadened and some 
narrowed. 
Some have the effect of suspending the minimum vrege, 
others the overtime re_quirements. A few eliminate both re-
quirements. Some· apply to all employees in an establishment 
while others apply to only certain employees. 
To an important degree, the new amendments seek to 
clarify the status of employers under the Act, but in many 
~espects the various applications of the exemption adds to 
confusion. In any event, the exemptions are varied and com-
plex. 
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3. Minimum Wage 
Although the minimum wage under the Act, as amend-
ed, involved no changes in the application of the minimum, 
it did grant direct increases for a million workers~ One 
of the failures of the minimum wage legislation is its lack 
of flexibility in adjusting to price changes as described in 
the proceeding section. 
Although data is not available regarding compli-
ance it can be assumed that management will honor the law 
in view of the fact that the wage rate was set at a level 
below the general minimum level paid by industry to its workers. 
One of the dangers of minimum wage regulation is 
that it may lead into the field of government regulation of 
all wage rates which would choke the initiative of employees 
and employers alike. It is this initiative that has made it 
possible for this nation to enjoy the highest standard of 
living in the world. 
4. Overtime 
One of the apparent gains resulting from the 1949 
Amendments was the inclusion of statutory guides for comput-
ing overtime in the law. 
Previously, the courts and the Administrator filled 
in the gaps. And in many cases management having relied on 
Administrative interpretations found themselves in violation 
of the law after revievl of overtime cases before the 
courts. 
The statutory guides on overtime may ease manage-
ment problems in the future. 
5. Child Labor 
As a result of the amendments of 1949 the child 
labor provisions are given new teeth and a broader cover-
age. 
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This may well be the best feature of the amend-
ments both from the point of view of industry and the worker. 
In the past some unscrupulous employers had been able to 
cut labor costs and undersell their competitors by the em-
ployment of child labor at reduced wages. No longer will an 
employer be able to avoid the impact of child labor restric-
tions by simply holding goods produced by child labor for a 
period of 30 days before shipping them in commerce • 
.§... Enforcement Procedures 
The 1949 Amendments gave the Administrator of the 
Wage and Hour Law express authority to collect back wages 
owed to employees rmder th'e law. To those employers who 
found themselves in violation of the minimum wage and over-
t4me provisions, this feature of the amendments was a defi-
nite gain. In the past when the employer would have made 
voluntary restitution to the employee he was reluctant to 
for fear the employee would then seek double damages as 
provided in the original Act. Thus, vdth this express 
authority granted the Administrator to collect back wages 
for an employee is a waiver by the employee to colleot 
double damages via the courts. 
A further gain for management is the restriction 
on the courts jurisdiction in any injuncti~n suits brought 
by the Administrator to order pay:Jjent to employees of back 
wages or liquidated damages. 
2. Some General Conclusions 
A few broad generalizations may be made concern-
ing the Fair Labor Standards Act of 1949: 
1. No apparent ill effects on business resulted 
from the Amendments of 1949. 
2. The law does not provide, however, for flexi-
bility in wage-price relationship as a result of the fixed 
minimum wage under its provisions. 
3. The Amended Act is a decided overall improve-
ment over the original Act with respect to clarity. 
4. This does not mean the Amended Act is clear, 
for by itself, the Act is confusing and management will find 
i~ application varied and complex. 
5. As a result, litigation which was extensive 
under the old Act, will be comprehensive and costly under 
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its Amendments. 
6. Restitution of back wages has been eased for 
management and other enforcement procedures have been 
softened by ruling out injunction suits for back wages 
and providing management with a "good faith" defense when 
relying on administrative rulings. 
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APPENDIX B 
Laws, Regulations, and Interpretive Bulletins 
FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED 1 
AN ACI' 
To provide for the establishment of fair labor standards in employment in and, affecting interstate 
commerce, and for other purposes 
Be it enacted 'by the Senate ~nd House of R,epresentatives ~f the United States of .A.mmaa in Oongress 
assembled, T~at this Act may be crted as the· "Fa1r Labor Standards Act of 1938." 
Finding and Declaration of Policy 
~Eo. 2. Sa~ The qongress hereby finds that the 
.existence, m mdustr1es engaged in commerce or in 
the production of goods for commerce of labor 
conditions detrimental to the maintena~ce o'f the 
minimum standard of living necessary for health 
efficiency, and general well ... being bf workers (1)' 
causes commerce and the channels and instrumen-
talities of commerce to be used to spread and per-
petuate such labor conditions among the workers 
of the several States; (2) burdens commerce and 
the free flow of goods in commerce; ( 3) constitutes 
. an unfair metho.d of competiti<?n in commerce; ( 4) 
leads to labor disputes burdenmg an~ obstructing 
commerc~ and the fr~e flow of go'ods m commerce; 
and (5) mterferes w1th the orderly and fair mar-
keting of goods in commerce. 
(b) It is hereby declared to be the policy of this 
A.ct, through the exercise by Congress of its power 
to reg:ulate C?mmer?e among the several States 
and w1th foreign natiOns, to correct and as rapidlv 
as practicable to eliminate the . conditions above 
refer~e.d to in such industries without substantially 
curta1lmg employment or earning power.2 
Definitions 
SEc. 3. As used in this Act-
(a~ ".Person" mea~1s an in~ividual, partnership, 
assoClat~on, corporatiOn, ~usmess trust, legalrep-
resenra~Ive, or any orgamzed group oi persons. 
(b) . Commerc~" ~eans trade, commerce, trans-
portatiOn, transmiSSion, or communication among 
the several States or between any State and· any 
place outside thereof.8 
(c) "State" means any State of the United 
States or the District of Columbia or any Terri-
tory or possession of the United States. 
(d) "Employer~· includes any person actinrr 
?irectly.or indirectly in the interest of an ~mploye~ 
m relat.wn to an employee but shall not include 
the Umted States or any State or political sub-
' Pub. No. 718, 75th Cong., 8d sess. (52 Stat. 1060) as 
amended by the. Aet ot June 26 1940 (Pub. Res. No. 88, 76th 
Cong., 3d sess.), by Reorganisation Plan No.2 (60 Stat. 1095), 
e1rective July 16, 194.6; by the Portal-to-Portal Act of 1947 
approved May 14 1947 (61 Stat. 84) ; and by the Fair Labor 
Standards Amendments of 1949, approved October 26, 194.9 (Public Law 398, 81st Cong,, 1st seas.). Amendments provided 
by tr.rFair Labor Standards Amendments of 1949 are elfective 
as o 
9 
anu~ry 25, 1950, as provided in section 16 (a) thereof 
'E· 1-. lnfta). Thesp ame-ndments lenve the existlng law un-~ddffted efxcept ias to provisions specifically ·amended and thP 
• on o certa n new provisions. 
As amended by section 2 of tb Fair Labo A:r:endments of 1949. . e r Standards 
, _ Asd amended by section 3 (a} of the Fair Labor Standards 
.o..men menta- of 194.9. 
division of a State, or any labor organization 
(other ~ha~ when acti~g as an employer), or any-
one actmg m the capac1ty of officer or agent of such 
labor organization; · 
(e) "Employee" includes any individual em-
ployed by an employer. 
(f) "Agriculture" includes farming in all its 
branches and among other things includes the cul-
tivation and tillage of the soil, dairying, the pro-
duction,, cultivation, growing, and 'harvesting of 
any agriCultural or horticultural commodities (in-
cluding commodities defined as agricultural com-
modities in s~ction 15 (g) of the Agricultural 
Marketing Act, as amended), the raising of live-
stock, bees, fur-bearing animals, or poultry, and 
any practices (including any forestry, or lumber-
ing operations) performed by a farmer or on a 
farm as an incident to or in conjunction with such 
farming operations, including preparation for 
market, dehvery to storage or to market or to 
carriers for transportation to market, 
(~) "Employ" includes to suffer or permit to 
work. ·. 
(h) "Industry" means a trade, business, indus-
try1 or branch thereof, or ,group of industries, in 
which individuals are gainfully employed. 
(i) "Go~ds" means goods (including ships and 
marme eqmpment), wares, products, commodities, 
merchandise, or articles or subjects of commerce· 
of any character, or any part or ingredient thereof, 
but does not include goods after their delivery 
into the actual physical possession of the ultimate 
consumer thereof other than a producer, manufac-
turer, or processor thereof. 
(j) "Produced" means produced, manufactured, 
mined, handled, or in any other manner worked on 
in any State; and for the purposes of this Act an 
~mployee shall. be deemed t.o have been engaged 
m the production of goods If such empldyee was 
employed in producing; manufacturing, mining, 
handling, transporting, or in any other manner 
working on such ~oods, or in any closely related 
process or occupatiOn directly essential to the pro-
duction thereof, in any State.4 
(k) "Sale" or "sell" includes .any sale, exchange, 
· contract to sell, consignment for sale, shipment 
for sale, or other disposition. 
(l) "Oppressive child labor" means a condition 
of employment under which (1) any employee 
under the age of sixteen years 1s employed by an 
• As amended by section 3 (b) of the Fait' Labor Standards 
Amendments of 194.9. 
I 
employer (other than a. Jarent '?r a p~rson sta~d­
ing in J?:lace of a pare:p.t ~mploymg his own. child 
or a child in his custody tmder the age of srxt~en 
years in an occupation oter than manufacturmg 
or mining or an occupatio found by the Secretary 
of Labor to be particular 
1
Y hazardous for t~e em-
ployment of children bet1V_een the ages o! sixteen 
and eighteen years or detbmental to thmr health 
or well-being) in-any ocd.pation,5 or (2) 3;ny em-
ployee between the ages pf sixtee~ and eighteen, 
years is employed by an employer m any occupa-
tion which the Secretary of Labor 6 shall find and 
by order declaro to be. payticularly hazardous for 
the ·employment o~ children between ~uch ages or 
detrimental to their health or well-be1ng; but op-
pressive child labor shall ~ot .be deemed~ exist by· 
virtue of the employment iin any occupation of any 
person with respect to wl;l.om the employer shall 
have on file an unexpired c¢rtificate i13sued and held 
pursuant to regulations of the Secretary of Lab~r 6 
certifying that such perso~ is abov~ the oppressive 
child-labor age. The Secretary of Labor 6 shall 
provide by regulation or b:f order that the employ-
ment of employees betwe~n the ages of fourteen 
and sixteen years in occupations other than manu-
facturing and ?lining shall n~t be deemed to con-
, stitute oppressive child lal:lor If and to the extent 
that the Secr~tary of Labo:l: 6 ~etermin~ tha:t such 
employment IS confined to~· erwds whiCh WI~l.not 
interfere with their schoo ing and. to conditiOns 
which will not interfere I rith .thEilr health and 
well-being. . · i . 
(m) "Wage" paid to anlemployee mclude~ t~e 
reasonable cost, as deter~med by the Adnnms-
trator, to the employer. of· furnis;hing ~?J: ell!--
ployee with board, lo.dgmg, or other famhtles, If 
such board, lodging, or other facilities ar,e cus-
tomarily furnished by s~c:b. employer to his em-
ployees. I 
( n) "Resale?' sh:all n?t influde the s~le ?f goods 
to be used in residential or farm bmldmg con~ 
struction rep· air, or mainte:hnnce: Proviiled, That 
l I 'l 1 • the sale is recognized as a nona fid~ retai sa e m 
. the industry." 1 
( o) /Hours worked.-Ini·determining for ~he 
purposes of sections 6 and r the hours for which 
an employee is employed, there shall be ex~luded 
any time spent in changing1 clothes or was~mg at 
the beginning or end of eac~ ~ork~ay wh~ch was 
excluded from measured workmg time durmg the 
week involved by the expres~ terms ~for by c~st.om 
or practice under a bona fid~ collectlve-bargammg 
agreement applicable to the'
1
particular employee.7 
•As amended by·section s·(c) o~·the Fair Labor Standards 
Amendments of 1949. ! ·• 
• Reorganization Plan No. 2 of 1946 provided that the func-
tions of the Children's Bureau and of the Chief of the Children's 
Burt>au undt>r the ,\ct as original!~ enacted, bt> transferred to 
the Secretary of Labor. . . 
• Section 8 (d) of the Fair Labo Standards Amendments o! 
t949. I 
< I 
I 
I 
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Administrator 
SEc. 4. (a) There is hereby created in t~e.J?e­
partment of Labor a W a~e a;nd Hour DIVI.SI?n 
which shall be under the directiOn of an AdminiS-
trator to be known as the Administrator of the 
Wage'and Hour Division (in this Act referred to 
as the "Administrator"). The Administrator 
shall be appointed by the President, by and with 
the advice and consent of the Senate, and shall 
receive compensation at the rate of $15,000 8 a 
year. · 
(b) The Administrator may, subject to the 
ciVIl-service laws, appoint such employees as he 
deems necessary to carry out his fun?tions and 
duties under this Act and shall fix their compen-
sation in accordance with the Classification Act 
of 1923 as amended. The Administrator m'ay 
establish and utilize .such region.al, local, or other 
agencies and utilize such voluntary and uncom-
pensated services, as may from time to time be 
needed Attorneys appointed under this section 
may appe~r f?r and represent t~~ Aqministrator 
in any litigatiOn, but all such htigatwn shall be 
subject to the direction and control of the Attor-
:rwy General. In the appointment, selection, clas-
sification, and promotion of officers .and empl?yees 
of the Administrator, no political test or qualifica-
tion shall be permitted or given consideration, but 
all such appointments and pr?motions sl?-all be 
given and made on the basis of merit and 
efficiency. · 
(c) The principal office of the Administrat~r 
shall be in the District of Columbia, but he or his 
duly authorized representative may exercise any 
or all of his powers in any place. 
(d) The Administrator shall submit a~nuall;r 
in January a report to the Congress cov;ermg !ns 
activities for the preceding year and I~cludmg 
such infonnation, data, and recommendatiOns for 
further legislation in connection with t~e matters 
covered by this :Act as he may find advisable. 
SPECIAL -..INDUSTRY dOMMITrEES FOR :i>UERTO lq:CO AND 
THE VIRGIN ISLANDS 
S:J'Jc. 5:9 (a} The Administrator shall as soo;n as 
practicable appoint a special industry committee 
to l'ecommend the minimum· rate or rates. of wages 
to be paid under section 6 to eJ?ployees in .Puerto 
Rico or the Virgin Islands, or !n Puerto RICo a~d 
the Virgin Islands, engaged m commerce or m 
the production of goods for commerce~ or the 
Administrator may appomt sel?a~ate mdustry 
committees to recommend the mmimum rate or 
rates of wages to be paid under section 6 to em-
ployees therein engaged in commerce or in the 
• Section 4 of the Fair Labor Standards Amendments of 1949. 
• Section 5 as amended by the Act of June 20, 1940 (Pub. Res. 
No. 88, 76th Cong., 3d seas.) and by section 5 of the Fair Labor 
Standards Amendments of 1949. Paragraphs (b), (c) and (d) 
read as in the original Act. 
production of goods for commerce in particruar 
industries. An industry committee appointed un-
der this subsection shall be composed of residents 
of such island or islands where the employees with 
respect to whom such committee was appointed are 
employed and residents of the United States out-
side of Puerto Rico and the Virgin Islands. In 
determining the minimUlD. rate or rates of wages to 
be paid, and in determining classifications, such 
industry committees and the Administrator shall 
be subject to the provisions of section 8. 
(b) An industry committee shall be appointed 
by the Administrator without regard to any other 
provisions of law regarding. the appointment and 
compensation of employees of the United States. 
It shall include a number of disinterested persons 
representing the public, one of whom the Admin-
istrator shall designate as chairman, a like number 
o£ persons representing employees in the industry, 
and a like number representing employers in the 
industry. In the appointment of the persons rep-
resenting each group, the Administrator shall give 
due regard to the ~eographical regions in which 
the industry is earned on. 
(c) Two-thirds of the members of an industry 
committee shall constitute a quorum, and the. de-
cision of the committee shall require a vote of not 
less than a majority of all its members. Members 
of an industry committee shall receive as compen-
sation for their services a reasonable per diem, 
which the Administrator sb.a11 by rules and regu-
lations prescribe, for each day actually spent in 
the work of the committee, and shall in addition 
be reimbursed for their necessary traveling and 
other expenses. The Administrator shall furnish 
the committee with adequate legal, stenographic, 
clerical, and other assistance, and shall by rules 
and regulations prescribe the procedure to be fol-
lowed by the committee. 
(d) The Administrator shall submit to an in-
dustry committee from time to time such data as 
he may have available on the matters referred to 
it, and shall cause to be brought before it in con-
nection with such matters any witnesses whom he 
deems materiaL An industry committee may 
summon other witnesses or call upon the Admin-
istrator to furnish additional information to aid 
it in its deliberations. 
Minimum Wages 
SEc. 6. (a) Every employer shall pay to eacb. 
of his employees who is engaged in commerce or 
in the production of goods for commerce wages at 
the following rates-
( 1) not less than 75 cents an hour; 10 
(2) 11 if such employee is a home worker 
in Puerto Rico or the Virgin Islands, not less 
10 As amended by section 6 (a) of the Fair Labor Standards 
Amendments of 1949. 
nparagraph number changed from (5) to (2) by section 6 (b) 
of the Fair Labor Standards Amendments of 1949, · 
3 
than the minimum piece rate prescribed by 
regulation or order; or, if no such minimum 
piece rate is in effect, any piece rate adopted 
by such employer which shall yield, to the 
proportion or class of employees prescribed 
by regulation or order, not less than the ap-
plicable n:i,inimum hourly wage rate. Such 
minimum piece rates or employer ~ieee rates 
shall be commensurate withhand shall be paid 
in lieu of, the minimum ourly wage rate 
applicable under the provisions of this section. 
The Administrator, or his authorized repre-
sentative, shall have power to make such 
regulations or orders as are necessary or 
appropriate to carry out any of the provisions 
of this paragraph, including the power with-
out limiting the generality of the foregoing, 
to define any operation or occupation which 
is performed by such home work employees 
in Puerto Rico or the Virgin Islands; to estab-
lish minimum piece rates for any operation or 
occupation so defined; to prescribe the method 
and procedure for ascertaining and promul-
gating minimum piece rates; to prescribe 
standards fo;r mp.ployer piece rates, including 
the proport10n · or class of employees who 
shall receive not less than the minimum hourly 
wage rate; to define the term "home wprker"; 
and to prescribe the conditions under which 
employers, agents, contractors, and subcon-
tractors shall cause goods to be produced by 
home workers.12 
(b) This section shall take effect upon the expi-
ration of one hundred and twenty days ·from the 
date of enactment of this Act.18 
(c) The provisions of paragraph (1) o~ subsec-
tion (a) of this section shall be superseded in the 
.case o:f any employee in Puerto Rico or the Virgin 
Islands engaged in commerce or in the production 
of goods,for commerce only for so long as and inso-
far as such employee is covered. by a wage order 
heretofore or hereafter issued by the Administra-
tor pursuant· to the recommendations of a special 
industry committee appointed pursuant to section 
5 : Provided, That the wage order in e:tfect prior 
to the effective date of this Act for any industry in 
Puerto Rico or the Virgin Islands shall apply to 
every employee in such industry covered by sub-
section (a) of this section until superseded by a 
wage order hereafter issued pursuant to the rec-
ommimdations of a special industry committee ap-
pointed pursuant to section 5.14; 
"'·Act of June 26, 1940 (Pub. Res. No. 88, 76th Cong., Sd sess.). 
1a This provision related to the effective date .of section 6 of 
the Fair Labor Standards Act of 1988 as odginally enacted. 
The. effective date .of the 75-cent niinimum wage is January 25, 
1950, as provided in section 16 (a) of the Fair Labor Standards 
Amendments of 1949 (p. 12, infra). 
"Act of June 26, 1940 (Pub. Res. No. 88, 76th Cong., Sd sess.) ; 
section 6 (c) of the Fair· Labor S.tandards Amendments of 1949. 
MAXIMUM HOURS 
i h . 'd d. SEc. 7.15 * (a) Except as ot erw1se prov1 e 1p 
this section, no employerl,shall employ any of his 
employees who is engage~ 'in commerce or in the 
production of goods for commerce for a workweek 
longer than fortY. hours, U.niess such emp~oyee re- . 
ceives compensatiOn for his employment 111 excess 
of the hours above specifi~d at a rate not less than 
one and one-half times the regular rate at which 
he is employed. i 
(b) No employer shall [be de~med to have vio-
lated subsection (a) by e:.:Uploy111g a~.y e~ployee 
for a workweek in excess 6£ that specified 111 such 
subsection without paying the compensation for 
overtime employment prescribed therein if such 
employee is so employed_L 
* ( 1) in pursuance o~ an ap-eement, made as 
a. result of collective b*.gairung by representa.-
tives of employees cert~fied as bona fide by the 
National Labor Relat~ons Board, which pro-
vides that no employee ~hall be employ~d more 
than one thousand and lforty hours dur111g any 
period of twenty-six !consecutive weeks, or 
* (2) in pursuance o~ an ap-eement, made as 
a result of collective batgain111g by rep,resenta-
tives of employees cert¥ed as bona fide by the 
National Labor Relations Board, which pro~ 
vides that during a specified period of fifty-
two consecutive weeks \the employee shall be 
employed not more t~· two thousand two 
hundred and forty ho s and shall be guaran-
teed not less than one t ousand eight hundred 
and forty hours (or nbt less than forty-six 
weeks at the normal nu±nber of hours worked 
per week, but not less ~han thirty hours per . 
week) and not more tHan two thousand and 
eighty hours of emplo:YJitent for which he shall 
receive compensation fbr all hours guaran-· 
teed or worked at rates *ot less than those ap-
. . plicable under the agree:rnent to the work per-
fo,rmed and for all. hour~ in excess of the guar-
anty which are also in e~cess of forty hours in 
the workweek or two thousand and eighty in 
such period at rates not 11ess than one and one-
half times the regular r~te at which he is em-
.ployed; or \ 
( 3) for a period or per~ods of not more than 
· fourteen workweeks in the aggregate in any 
calendar year in an industry found by the Ad-
ministrator to be of a se~onalnature, 
and if such employee receiv~s compensation for 
employll"lent in excess of twel~e hours in any work-
day, or for employment in ex~ess of fifty-six hours 
in any workweek, as the case ~ay be, at a rate not 
,; Section 7 as amended .by section ~ of the Fair Labor '&tand.-
ards Amendments of 1949. Singh; asterisk· (*) lndlcates 
amended provisions; double asterisk (*r) indicates new protlsidn. 
i 
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less than one and one-half times the regular rate 
at which he is employed. 
(c) In the case of an employer. engaged in the 
first processing of milk, **buttermilk, whey, skim-
med milk, or cream into dairy products, or in the 
ginning and compressing of cotton, or in the 
process111g of cottonseed, or in the processing of 
sugar beets, sugar-beet molasses, sugarcane, or 
maple sap, into sugar (but not refined sugar) or 
into sirup, the provisions of subsection (a) shall 
not apply to his employees in·any pl~ce of employ-
ment where he is so engaged; and in the case of 
an employer enga&ed in the firstprocessing of, or 
in canning or packmg, perishable or seasonal fresh 
fruits or vegetables, or in the first processing, 
within the area of production (as defu:l.ed by the 
Administrator) , of any agricultural or horticul-
tural commodity during seasonal operations, or in 
handling, slaughtering, or dressing poultry or 
livestock, the provisions of subsection (a), during 
a period or periods of not more than fourteen 
workweeks in the ag~regate in any calendar year, 
shall not apply to his employees in any place of 
employment where he is so engaged. · 
** (d) As used in this section the 'regular. rate' 
at which an employee is employed shall be deemed 
to include all remuneration for employment paid 
to, or on behalf of, the employee, but shall not be· 
deemed to include-
** ( 1) sums paid as gifts; payments in the 
nature of gifts made' at Christmas time or on 
other spemal occasions, as a reward for serv-
ice, the amounts of which are not measured 
by or dependent on hours worked, production. 
or efficiency; 
. **.(2) payments made for occasional pe-
riods when no work is performed due to vaca-
tion, holiday, illness, failure of the employer to 
provide sufficient work, or other similar cause; 
reasonable payments for traveling expenses, 
or other expenses, incurred by an employee in 
the furtherance of his employer's interests and 
properly reimbursable by the employer; and 
other similar payments to an employee which 
are not made as compensation for his hours 
of employment; 
· ** ( 3) Sums paid in recognition of services 
performed during a given period if either, 
(a) both the fact that payment is to be made 
and the amount of the payment are deter-
mined at the sole discretion of the employer 
at or near the end of the period and not pur-
suant to any prior contract, agreement, or 
promise causing the employee to expect such 
payments regularly; or (b) the payments !I-re 
made pursuant to a bona fide ~rofit-sharmg 
plan or trust or bona fide thrlft or savings 
plan, meeting the requirements of the Ad-
ministrator set forth in appropriate regula-
tions which he shall issue, having due regard 
l 
among other relevant factors, to the extent to 
which the amounts paid to the employee are 
' determined without regard to hours of work, 
production, or efficiency; or (c) the payments 
are talent fees (as such talent.f~es are defined 
and. delfmited by regulatio11s of the Admin-
istrator) paid to performers, including an-
nouncers, on radio and television programs; 
** ( 4) contributions irrevocal:Hy made by 
an employer to a trustee or third person pur-
suant to a bona fide plan :for providing old-
age, retirement, life, accident, or health 
insurance or similar benefits for employees; 
** ( 5) extra compensation provided by· a 
premium rate paid for certain hou:I.'S worked 
'by the employee in any day or workweek be-
cause such hours are hours worked in excess 
of eight in a day or forty in a workweek or 
in excess of the employee's normal working 
hours or regular working hours, as the 'case 
may be; . 
* ( 6) extra compensation provided .by a 
premium rate paid for work by the employee 
on Saturdays, Sundays, holidays, or regular 
days of rest, or on the sixth or seventh day 
of the workweek, where such premium rate 
is not less than one and one-half times the 
rate established in good faith for like work 
performed in· nonovertime hours on other 
days;16 or 
* (7) extra compensation provided by a 
premium rate paid to the employee, in pur-
suance of an applicable employment contract 
or collective-bargaining aw.eement, for work 
outside of the hours established in good faith 
by the contract or agreement as the basic, 
normal, or regular workday (not exceeding 
·eight hours) or workweek (not exceeding 
forty hours), where such premium rate is not 
less than one and one-half times the rate 
established in good faith by the contract or 
agreement for like work performed during 
such workday or workweek.16 
**(e) No emJ?loyer shall be deemed to have 
violated subsectwn (a) by employing any em-
ployee for a workweek in excess of forty hours if 
such employee is employed pursuant to .a bona fide 
individual contract, or pursuant to an agreement 
made as a result of collective bargaining by rep-
resentatives of employees, if the duties of such 
employee necessitate irregular hours of work, and 
.the contract or agreement ( 1) specifies a regular 
rate of pay of not less than the minimum hourly 
rate provided in section 6 (a) and compensation 
at not less than one and one-half times such rate 
for all hours worked in excess of forty in any 
workweek, and (2) provides a weekly guaranty of 
16 Paragraphs ( 6) and (7) together with section 7 (g) CQntinue 
in ·effect provisions of section 1 of Act of July 2&, 1949 (PI! b. No. 
177, 81st Cong., 1st seas.), which Act is repealed as of the 
effective date of.. the Fair Labor Standards Amendments of 1949. 
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pay for not more than sixty hours based on the 
rates so specified. 
**(f) No employer shall be deemed to have 
violated subsectiOn (a) by employing any em-
ployee for a workweek in excess of forty honrs if, 
pursuant to an agreement or understanding ar-
rived at between the employer and the employee 
before performance of the work, the amount paid 
to the employee for the number of hours worked 
by him m such workweek in excess of forty 
hours-
(1) in the case of an employee employed 
at piece rates; is computed at piece rates not 
less than one and one-half times the bona fide 
piece rates applicable to the same work when 
performed during nonovertime hours; or 
(2) in the case of an employee performing 
two or more kinds of work for which different 
hourly or piece rates have been established, 
is computed at rates not less than one and 
one-half times such bona fide rates applicable 
to the same work when performed during 
nonovertime hours; or · 
(3) ls computed at a rate not less than one 
and. one-half times the rate established by 
such agreement or understanding as the basic 
rate to be used in computing overtime com-
pensation thereunder : P'l'ovided, That the 
rate so established shall be authorized by 
regulation by the Administrator as being sub-
stantially equivalent to the average liourly 
earnings of the empfoyee, exclusive of over- . 
time premiums, in the particular work over 
a representative period of time; 
and if (i) the employee's average hourly earnings 
for the workweek exclusive of payments described 
in paragraphs (1) through (7) of subsection (d) 
are not less than the minimum hourly rate re-
quired by applicable law, and (ii) extra overtime 
compensation is properly computed and paid on 
other forms of additional pay required to be in-
cluded in computing the regular rate. · 
*(g) Extra compensation paid as described in 
paragraphs (5), (6), and (7) of subsection (d) 
shall be creditable toward overtime compensatiOn 
payable pursuant to this sectionY 
WAGE ORDE:RS I~ PUERTO RICO AND THE VIRGIN ISLANDS 
• SEo. 8.18 (a) The policy of this Act with respect 
to industries in Puerto Rico an,d the Virgin Islands 
engaged in commerce o·r in the'production of goods 
for commerce is to reach as rapidly as is economi-
cally feasible without substantially curtailing em-
ployment the objective of the minimum wage pre-
17 Amendment provided by section 7 of the Fair Labor Stand· 
ards Amendments of 1949. See also footnote 16. 
1
• Section 8 as amended by section 8 of the Fair Labor Stand· 
ards Amendments of 1949. Paragraphs. (b), (c), (d), (e), and 
(f) read the same as paragraphs (b), (c) (i!xcept for the paren-
thetical reference to the 7:>-cent miriimum wage rate provided in 
section 6 (a)), (d), (f)·and (g) in the original Act. 
i· 
i 
! 
·, 
I 
I 
scribed in paragraph ( 1) \of section 6 (a) in each 
such industry. The Adlninistrator shall from 
t;ime to time convene an'! industry committee or 
committees, appointed pubuant to section 5, and 
any such industry committee shall from time to 
time recommend the mi~imum rate or rates of 
wages to be paid under section 6 by emJ?loyers in 
Puerto Rico or the Virgi~ Islands, or m Puerto 
Ri~o and the Virgin Islands, engaged in commerce 
or m the productiOn of ,goqds for commerce in any 
such industry or classifi~tions therein. . 
(b). Upon the co~v~nin&' of any such ind:ustry 
committee, the .Admimstr~tor shall refer to It the 
question of the minimum \"Vage rate or rates to be 
fixed for such industry. *.he industry committee 
shall i?vestigate condition in ~he industry and the 
co:m.nuttee, or any aut orized subcommittee 
!;h~reof, may hear such wit;nesses and receive such 
evidence as may be neces~ary or appropriate to 
enable the committee to perform its duties and 
functions under this Act. i The committee shall 
recommend to the Administra-tor the highest mini-
m"?ID wag~ rates for the in;dustry which it deter-
:t~nnes, hav;t~g due re_,gard to[ economic ~nd compet~­
f;Ive . conditiOns, will not 1 substantially curtail 
employment in the industrJt, and will not give any 
industry !~ Puerto Rico or\ in the Virgin Islands 
a c?mpetltive- advan~age ov,er any industry in the 
Umted States outside of \Puerto Rico and the 
Virgin Islands. I 
(c) The industry comm~ttee shall recommend 
su~h reason~ble classificatio~s within any industry 
as !t determmes to be necessary for the purpose of 
fixm& for each classificatiort within such industry 
the highest minimum wagelrate (not in exceSs of 
tha~ prescribed in paragrap~ (1) of section 6 (a)) 
whiCh_ (.1) will not substanfially curtail employ-
ment m ~u~h classification and (2) will not give 
a competitive advantage to [any group in the in-
~ustry, _and shall reco~men~ for each classification 
m ~he mdustry _the highest! minimum wage rate 
":'hiCh the c<;>mmittee determ~nes will not substan-
tially cur~a~l employment ir such classification. 
In determmmg whether such\ classifications should 
h.e made in. any indu~t~y, in ~!iJ~in.g such classifica-
tions, and m determmmg th~ mnhmum wage rates 
for such classifications, no classifications shall be 
made, and no ~inimum .wa~e rate shall be fixed, 
so!ely on a regwnal basis, bpt the industry com~ 
mittee and the Administrat6ri_shall consider among 
other relevant factors the fo~lowing: 
( 1) comi?etith;e. condttions as affected by 
transportation, hvmg, and production costs· 
(2) the wages established for work of lik~ 
or comparable characte~ by collective labor 
agreements n.egotiated between employers and 
empl<?:yees by represent~tives of their own 
choosmg; and ! 
(3) the wages paid fori work of like or com-
parable character by e;;{ployers who volun-
1 
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tarily maintain minimum wage standards in 
the industry. 
No classification shall be made under this section 
on the basis of age or sex. 
(d) The industry committee shall file with the 
Administrator a report containing its recom-
mendations with respect to the matters referred to 
it. Upon the filing of such report, the Admin-
istrator, after due notice to interested persons and 
giving them an opportunity to be heard, shah by 
order approve and carry into effect the recom-
mendations contained in such report, if he finds 
that the recommendations are made in accordance 
with law, are supported by the evidence adduced 
at the hearing, and, taking into consideration the 
same factors as are required to be ~onsidered by 
the industry committee, will carry out the purposes 
of this section; otherwi:;;e he shall disapprove such 
recommendations. If the Administrator disap-
proves such recommendations, he shall again refer 
the matter to such committee, or to another in-
dustr:y committee for such industry (which he may 
appomt for such purpose), for further considera-
tion and recommendations. 
(e) Orders issued under this section shall de-
fine the industries and classifications therein to 
which they are~? apply, and sha~l _co..ntain such 
terms and conditiOns as the Admmistrator finds 
necessary to carry out the purposes of such orders 
to prevent the circumvention or evasion thereof: 
and to safeguard the minimum wage rates estab-
lished therein. No such order shall take effect 
until after due notice is given of the issuance 
thereof by publication in the Federal Register and 
by such other means as the Administrator deems 
reasonably calculated to give to interested persons 
general notice of such issuance. .. 
_(f) D~1e 110tice of any hearing provided for in 
this sectiOn shall be given by publication in the 
Fede,ra! Register and by such other means as the 
Admmistrator deems reasonably calclllated to give 
general notice to interested persons. 
Attendance of Witnesses 
S1pc. ~- For t~e purpo_se o~ any hearing or in-
vestigatiOn provided form this Act, the provisions 
of sections 9 and 10 (relating to the attendance of 
witnesses and the production of books, papers, and 
documents) of the Federal Trade Commission Act 
of.~epte~ber 16, 1914, as amended (U.S. C., l934 
edition, title 15, sees. 49 and 50), are hereby made 
applicable to the jurisdiction, powers, and duties 
of the Administrator, the Secretary of Labor and 
the industry·committees. ' 
Court Review 
SEc. 10. (a) Any person aggrieved by an order 
of the Administr~;ttor issued under section 8 may 
obtain a review of such order in the circuit court 
of appeals of the United States :for any circuit/ 
wherein such person resides -or has his principal 
place of busines~, or in the United State8 Court of 
Appeals for the District of Columbia, by filing in 
such court, within sixty days after the entry of 
such order, a written petition praying that the 
order of the Administrator be modified or set aside 
in whole or in part. A copy of such petition shall 
forthwith be served upon the Administrator, and 
thereupon the Administrator shall certify and file 
in the court a transcript of the record upo:n which 
the o:r;der complained of was entered. Upon the 
filing of such transcript such court shall have 
exclusive jurisdiction to affirm, modify, or set aside 
such order in whole or in pll.rt, so :far as it is ap-
plicable to the petitioner. Th~ review by the court 
shall be limited to questions of law, and findings 
of fact by the Administrator when supported by 
substantial evidence shall be conclusive. No ob-
jection to the order of the Administrator shall be 
considered by the court unless such objection shall 
have been u;rged before the Administrator or unless 
there were reasonable grounds for :failure so to do. 
If application is made to the court for leave to 
adduce additional evidence, and it is shown to the 
satisfaction of the court that such additional evi-
dence may materially affect the result of the pro-
ceeding and that there were reasonable grounds 
for failure to adduce such evidence in the proceed-
ing before the Administrator, the court may order 
such additional evidence to be taken before the 
:Administrator and to be adduced upon the hearing 
m such manner and upon such terms and condi-
tions as to the court may seem proper. The Admin-
istr~t?r may J?Odi:fy his findings by reason of the 
additiOnal ev1dence so taken, and shall file with 
the court such modified or new findings which if 
supported by substantial evidence shall be con-
clusive, and shall also file his recommendation, if 
any, for the modification or setting aside of the 
original order. The judgment and decree of the 
court shall be final, subject to.review by the Su-
preme Court of the United States upon certiorari 
or certification as provided in sections 239 and 240 
of the Judicial Code, as amended (U. S. C. title 
28, sees. 346 and 347). 
(b) The commencement of proceedings under 
subsection (a) shall not, unless specifically ordered 
by the court, operate as a stay of the Administra-
tor's order. The court shall not grant any stay 
of the order unless the person complaining of such 
order shall file in court an undertaking with a 
surety or sureties satisfactory to the court for the 
payment to the employees affected by the order, 
in the event such order is affirmed, o'f the amount 
by which the compensation such employees are 
entitled to receive under the order exceeds t.h.e 
compensation they actually receive while such stay 
is in effect. 
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INVESTIGATIONS, INSPECTIONS, RECORDS, AND 
HOMEWORK REGULATIONS 
/ 
SEc. 11. (a) The Administrator or his desig-
nated representatives may investigate and gather 
data regarding the wages, hours, and other condi-
tions and practices of employment in any industry 
subject to this Act, and may enter and inspect such 
places and such records (and make such transcrip-
tions thereof), question such employ-ees, and inves-
tigate such facts, conditions, practices, or matters 
as he may deem necessary or appropriate to de-
termine whether any person has violated any pro-
vision of this Act, or which may aid in the en-
forc:ement of the provisions of this Act. .Except 
as .Pro vi qed in section ~2. and in subsectio~. (b) of. 
th1s sectwn, the Admm1strator shall ut1hze the 
bureaus and divisions of the Department of Labor 
for all the investigations and inspections necessary 
' under this section. Except as provided in section 
12, the Administrator shall bring all actions under 
section 17 to restrain violations of this Act. 
(b) With the consent and cooperation of State 
agencies charged with the administration of State 
labor laws, the Administrator and the Secretary of 
Labor 19 may, for the purpose of carrying out their 
respective functions and duties under this Act, uti-
lize the services of State and local agencies and 
their employees and, notwithstanding any other 
provision of law, may reimburse such State and 
local agencies and their employees for services 
rendered for such purposes. 
(c) Every employer subject to any provision of 
this Act or of any order issued under this Act shall 
make, keep, and preserve such records of the per-
sons employed by him and of the wages, hours, and 
other conditions and practices of employment 
maintained by him, and shall preserve such records 
for such periods of time, and shall make such re-
ports therefrom to the Administrator as he shall 
prescribe py regulation or order as necessary or 
appropriate for the enforcement of the provisions 
of this Act or the regulations or orders thereunder. 
(d) The Administrator is authorized to make 
such regulations and orders regulating, restricting, 
or prohibiting industrial homework as are neces-
sary or appropriate to prevent the circumvention 
or evasion of and to safeguard the minimum wage 
rate prescribed in this Act, and all existing regu-
lations or orders of the Administrator relating to 
industrial homework are hereby continued in full 
force and effect. 20 . 
CHILD LABOR PROVISIONS 
SEc. 12. (a) No producer, manufacturer, or 
dealer shall ship or deliver for shipment in com-
merce any goods produced in an establishment situ-
ated in the United States in or about wliich within 
lll See footnote 6. 
"' Section 9 of the Fair Labor Standards .Amendments of 1949. 
I 
thirty days prior to the i removal of such goods 
therefrom any oppressive 1child labor has been em-
ployed : Provided., That a!n,y such shipment or de-
livery for shipment of such goods by a purchaser 
who acquired them in gdod faith in reliance on 
written assurance from the prodn<:er, manufac-
turer, or dealer that the ~oods were produced in 
compliance with the reqmrements of this section, 
and who acquired such· goods :for value without 
notice of any such violatibn, shall not be deemed 
prohibited by this subsect~on: And provided fuxr-
ther, That a prosecution and conviction of a.de-
fendant :for the shipment ~r delivery for shipment 
of any goods under the cop.ditions herein prohib-
ited shall be a bar to aljlY further prosecution 
against the same defendai).t for shipments or de-
liveries :for shipment of any such goods before the 
be@nning o:f said prosecution, 2J. / 
(b) The Secretary of Labor,22 or any o:f his 
authorized repre8entatives1 shall make all inves-ti~ations and inspections l under section 11 (a) 
w1th respect to tlie employment of minors and, 
subject to the direction an\1 control o£ the lttor-
ney General, shall bring alil actions under section 
17 to enjoin any act or pra~tice which is unlawful 
by reason of the existence of oppressive child 
labor, and shall administer[all other provisions of 
this .A..ct relating to oppres13ive child labor. 
(c) No employer shall employ any oppressive 
child labor in commerce o~ in the production of 
goods for commerce.28 · 
Exemptions \ 
8Eo. 13.24 (a) The provisions of sections 6 and 
7 shall not apply with respe~t to ( 1) any employee 
employed in a bona fide executive, administrative, 
professional, or local retailing capacity, or in the 
capacity of outside salesm~n (as such terms are 
defined and delimited by r~gulations of the Ad-
ministrator); or *(2) any employee employed by 
any retail or service establiShment, more than 50 
per centum of which establis~ent's annual dollar 
volume of sales of goods or services is made within 
the State in which the es~blishment is located. 
A "re~ail or service establis.ttm:ent" shall mean an 
estabhshment 75 per centum 1o£ whose annual dol-
lar volume of sales of goods or services (oro£ both) 
is not for resale and is reco~ized as retail sales 
or services in the particulay industry; or ** ( 3) 
any employee employed by any establishment en-
~age<\ in la}illdering, cleanin/5 or repairing cloth-
mg or :fabr1cs, more than. 50 ;per centum of which 
establishment's annual d.ollar volume of sales of 
such services is inade withirt the State in which 
the establishment is located; Provided, That 75 
. I 
21 As. amended by section 10 (a) of\1 the Fair Labor Standards 
Amendments of 1949. · 
,. See footnote 6. I 
"""Section 10 (b) of. the Fail' LabQr Standards Amendments 
~U4L i 
u Section J.a as amended by section 11 of the Fail' Labor 
Standard& Amendments of 1949. Single asterisk (•) indicates 
amended provision; double asterisk <•p indicates new 11rovision. 
i 
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per centum of such establishment's annual dollar 
volume of sales of such services is made to cus-
tomers who are not· en~aged in a mining, manu-
facturing, transportatiOn, or communications 
business; or ** ( 4) any employee employed by an 
establishment which qualifies as an exempt retail 
establishment under clause (2) of this subsection 
and is recognized as a retail establishment in the 
particular industry notwithstanding that such 
establishment makes or processes at the i'etail es-
tablishment the goods that it sells: Provi<lecl, That 
more than 85 per centmn of such establis~ent's 
annual dollar volume of sales of goods so made or 
processed is made within the State in which the 
establishment ls located; or * ( 5) any employee 
employed in the catchi:rig, taking, harvesting, cul-
tivating, or farming of any kind of fish, shellfish, 
crustacea, sponges, seaweeds,. or other aquatic 
forms of animal and vegetable life, including the 
going to and returning from work and including 
employment in tlie loading, unloading, or packing 
of such products for shipment or in propagating, 
procsssing (other than canning) , marketing, 
freezing, curing, storing, or distributing the above 
products or byproducts thereof; or *(6) any em-
ployee employed in agriculture or in connection 
with the operation or maintenance of ditches, 
canals, reservoirs or waterways, not owned or 
operated for :profit, or. operated on a share-crop 
basis, and which are used exclusively for supply 
and storing of water for agricultural purposes; 
or (7) any· employee to the- extent that such em-
ployee is exempted by regulations or orders of the 
Administrator issued under seqtion 14; or *(8) 
any employee employed in connection with the 
publication o:f any weekly, semiweekly, or daily 
newspaper wit};t ·a circulation of less than :four 
thousand the major part of which circulation is 
within the county where printed and published or 
counties contiguous thereto; or (9) any employeE>. 
of a street, suburban, or interurban electric rail-
way, or local trolley or motorbus carrier, not in:. 
eluded in other exemptions contained in this 
section; or (10) any- individual employed within 
the area of productwn (as defined by the Admin-
istrator) , engaged in handling, packing, storing, 
ginning, comJ?ressing, pasteurizing, drying, pre-
paring in the1r raw or natural state~ or canning 
of agricultural or horticultural commodities for 
mar:Ket, or in makin€: cheese or butter or other 
dairy products; or *(11) any switchboard oper-
ator employed in a public telephone· exchange 
which has not more than seven hundred and fifty 
stations; or **(12) any employee of an employer 
engaged in the business of operating taxicabs; or 
** (13) any employee or proprietor in a retail or 
service establishment as defill.ed in clause (2) of 
this subsection with respect to whom the provi-
sions o£ sections 6 and 7 would not otherwise 
apply, engaged in handling telegraphic messages 
for the public under an agency or contract ar-
rangement with a telegraph company where the 
telegraph message revenue of such agency does not 
exceed $500 a month; or *(14) any employee em-
ployed as a seaman; or ** (15) any employee em-
ployed in planting or tendmg trees, cruising, 
surveying, or felling timber, or in preparing or 
transporting logs or other forestry products to the 
mill, processin~ plant, railroad, or other trans-
pdrtation termmal, if the number of employees 
employed by his employer in such forestry or lum-
bering operations does not exceed twelve. 
(b) The provisions of section 7 shall not apply 
with respect to (1) any employee with respect to 
whom the Interstate Commerce Commission has 
power to establish qualifications and maximum 
hours of service pursuant to the provisions of sec-
tion 204 of the Motor Carrier Act, 1935; or (2) 
any employee of an employer subject to the pro-vi-
sions of part I of the Interstate Commerce Act; 
or * (3) any employee of a carrier by air subject to 
the provisions of title TI of the Railway Labor 
Act; or *(4) any employee employed in the can-
ning of any kind of fish, shellfish, or other aquatic 
forms of 1l-nimal or vegetable life, or any byprod:. 
uct thereof; or ** ( 5) any individual employed 
as an outside buyer of poultry, eggs, cream, or 
milk, in their raw or natural state. 
* (c) The pro-visions of section 12 relating to 
child labor shall not apply with respect to any 
employee employed in agriculture outside of school 
hours for the school district where such employee 
is living while he is so employed, or to any child 
employed as an actor or performer in motion pic-
tures or theatrical productions., or in radio .or tele-
vision productions. 
** (d) The provisions of sections 6, 'r, and 12 
shall not apply with respect to any employee en-
gaged in the delivery of newspapers to the 
consumer. 
Learners, Apprentices, and Handicapped Workers 
SEc. 14. ':fhe Administrator, to the extent neces-
sary in order to prevent curtailment of opportuni-
ties f9r employment, shall by regulations or by 
orders provide for (1) the employment of learn-
ers, of apprentices, and of messengers employed 
primarily 25 in deliverin~ letters and messages, 
under special certificates Issued pursuant to regu-
lations of the Administrator, at such wages lower 
than the minimum wage applicable under section 
6 and subject to such limitations as to time, num-
ber, proportion, and length of service as the 
Adininistrator shall prescribe, and (2) the em-
ployment of individuals' wh6se earning capacity is 
impaired by age or physical or mental deficiency 
or injury, under special certificates issued by the 
Admmistrator, at such wages lower than the mini-
mum wage applicable under §lection 6 and :for such 
period as shall be fixed in such certificates. 
""As amended by section 12 of the Fair Labor Standards 
Amendments of 1949. 
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Prohibited Acts 
SEc. 15. .(a) After the expiration of one hundred 
and twenty days from the date of enactment of 
this Act, it shall be unlawful for any person-
( 1) to transport, offer for transportation, 
ship, deliver, or '!leU in commerce, or to ship, 
deliver, or sell with knowledge that shipment 
or delivery or sale thereof in commerce is in-
tended, any goods in the production of which 
any employee was employed in violation of 
section 6 or section 7, or in violation of any 
regulation or order of the Administrator is-
sued under section 14; except that no provision 
of this Act shall impose any liability upon any 
common carrier for the transportation in com-
merce in the regular course of its business of 
any goods not produced by such collimon car-
rier, and no provision of this Act shall excuse 
any common carrier from its obligation to 
accept any goods for transportation; and ex-
cept that any such transportation, offer, ship-
ment, delivery, or sale of such goods by a 
purchaser who acquired them in good faith 
in reliance on written assurance from the pro-
ducer that the goods were produced in com-
pliance with the requirements of the Act, and 
who acquired such goods for value without 
notice of any such violation, shall not be 
deemed unlawful; 2d 
(2) to violate any of the provisions of sec-
tion 6 or section 7, or any of the provisions 
of any regulation or order of the Administra-
tor issued under section 14; 
( 3) to dischar~e or in any other manner 
discriminate agamst any employee because 
such employee has filed any complaint or in-
stituted or cause to be instituted any proceed-
ing under or related to this Act, or has 
testified or is about to testify in any such 
proceeding, or has served or is about to serve 
on an. industry committee; 
(4) to violate any of the provisions of 
section 12 ; 
(5) to violate any of the provisions of 
section 11 (c) or any regulation or order made 
or continued in effect under the provisions 
of section 11 (d), or to make any statement, 
report, or record filed or kept pursuant to the 
provisions of such section or of any regulation 
or order thereunder, knowing such statement, 
report, or record to be false in a material 
respect.27 
(b) For the purposes of subsection (a) ( 1) 
proof that a:n.y employee was employed in any 
place of employment where goods shipped or sold 
in commerce were produced, within ninety days 
""As amended by section 13 (a} of the Fair Labor Standards 
Alllendments o! 1949. 
.., As amended by section 13 (b) ot the Fair Labor Standards 
.Amendments ot 1941,1, 
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prior to the removal of t~e goods from such place 
:>f employment, shall be_ ~rima facie evidence that 
such employee was eng~ed in the production of 
such goods. 1 
Penalties 28 I 
SEc. 16. (a) Any perso~ who willfully violates 
any of the provisions of s~c~ion· 15 shall upon con-
viction thereof be subject tp a fine of not more than 
$10,000, or to impr-isonment for not more than six 
months, or both. No perSon shall be imprisoned 
under this subsection exc$pt for an offense com-
mitted after the convictio)i ·of such person for a 
prior offense under this sul;>section. 
(B) .Any employer whol violates the provisions 
of section 6 or section 7 of this Act shall be liable 
to the employee or emaoyees affected in the 
amount of their unpaid nimum wages, or their 
unpaid overtime compensa ion, a. s:the case may be, 
and in an additional equa amount as li9.uidated 
damages. Action 29 to rec9ver such liabihty may 
be maintained in any cour~ of competent jurisdic-
tion by any one or more erp.ployees for and in be-
half of himself or themselvjes and other employees 
similarly situated. No employer shall be a party 
plaintiff to any such acti0n unless he gives his 
consent in writing to bec~me . such a party and 
such consent is filed in the court in which such 
action is brought.80 The co*rt in such action shall, 
in addition to any judgment awarded to the plain-
tiff or plaintiffs, allow a re~sonable attorney's fee 
to be paid by the defendant, [and costs of the action. 
(c) The Administrator i;; authorized to super-
vise the payment of the unpftid minimum wages or 
the unpaid overtime comp~nsatron owing to any 
employee or employees und~er section 6 or section 
7 of this Act, and the agree ent of any employee 
to .accept such payment shal upon payment in full 
constitute a waiver by such ~mployee of any ri~ht 
he may have under subsectibn (b) of this sectiOn 
to such unpaid minimum wages or unpaid over-
time compensation and an additional equal amount 
as liquidated damages. When a written request is 
filed by any employee witfu the Administrator 
c~aiming u.npai~ minimum 'f~ges or unpa~d over-
trme compensatiOn under se0t10n 6 or sectiOn 7 of 
this Act, the Administrator [may bring an action 
in any court of competent jurisdiction to recover 
the am-ount o:f such claim: \Provided, That this 
authority to sue shall not be \Used by the Adminis-
tr·ator in any case involving :an issue of law which 
has not been settled finally py the courts, and in 
any such case no court sh~tll have jurisdiction 
I 
28 The -Portal•to-Portal .Act. of 11l47 relieves employers from 
certain liabilities and punishments .under this .Act in circum-
stances specified in that .Act. '· 
29 PeriQds of limitation for such !actions ar~ established by 
sections 6-8 inclusive, of the Portal-to-Portal .Act of 1947. 
BQ.Amendment provided by Sec. 5 (a) of the Portal-to-Portal 
..!,et-ef 194 7. i 
over such action or proceeding initiated or brought 
by the Administrator if it does involve any issue 
of law not so finally settled. The consent of any 
employee to the bringing of any such action by 
the Administrator, unless such action is dismissed 
without prejudice on motion of the Administrator, 
shall constitute a waiver by such employee of any 
right of action he may have under subsection (b.) 
of this section for such unpaid minimum wages 
or unpaid overtime compensation and an addi-
tional equal amount as liquidated damages. Any 
sums thus recovered by the Administrator on be-
half o:f an employee pursuant to this subsection 
shall be held in a special deposit account and shall 
be paid, on order of the Administrator, directly to 
the employee or employees affected. Any such 
sums not paid to an employee because of inability 
to do so within a period of three years shall be 
covered into the Treasury of the United States as 
miscellaneous receipts. In determining when an 
action is commenced by the Administrator linder 
this subsection for the purposes of the two-year 
statute of limitations provided in section 6 (a) of 
the Portal-to-Portal Act of 1947, it shall be con-
sidered to be commenced in the case of any indi-
vidual claimant on the date when the complaint is 
filed if he is specifically named as a party plaintiff 
in the complaint, or if his name did not so appear, 
on the subsequent date on which his name is added 
as a party plaintiff in such action.81 
Injunction Proceedings 
SEc. 17. The district courts, together with the 
District Court for the Territory of Alaska, the 
United States District Court for the District of 
the Canal Zone, and the District Court of the Vir-
gin Islands sha:U have jurisdiction, for cause 
shown, to restrain violations of section 15 : Pro-
vided, That no court shall have jurisdiction, in 
any action brought by the Administrator to re-
strain such viQlations, · to order the payment to 
employees of unpaid minimum wages or unpaid 
overtime compensation or an additional equal 
amount as liquidated damages in such action.82 
.Relation To Other Laws 
SEc. 18. No provision of this Act or o:f any order 
thereunder shall excuse noncompliance with any 
Federal or State law or mnnicipal ordinance es-
tablishing a minimum wage higher that the mini-
mum wage established under this Act or a 
maximum workweek lower than the maximum 
workweek established under this Act, and no pro-
vision of this Act relating to the employment of 
child labor ·shall justify noncompliance with any 
at Section 14 of .tbe Fair Labor Standards .Amendments ot 
1949. 
82 
.As amended by sectil)n 15 of the Fair Labor Standards 
,.unenilments of 1949, 
~~·-··. 
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Federal or State law or municipal ordinance es~ 
tablishing a higher standard than the standard 
established under this Act. No provision of this · 
Act shall justify any employer in reducing a wage 
paid by him which is in excess of the applicable 
minimum wage under this Act, or justify any em-
ployer in increasing hours of employment main-
tained by him which are shorter than the maxi-
mum hours applicable under this Act. 
-' ' ·rS .. 
Separability of Provisions 
SEc. 19. If any provision of this Act or the 
application of such provision to any person or 
circumstances is held invalid, the remainder of 
the Act and the application of such provision to 
other persons or circumstances .shall not be af-
fected thereby. 
Approved, June 25, 1938.88 
aa The Fair Labor Standards Amendments of 1949 were ap-
proved October 26, 1949. ' 
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[0H.A.PTER 52-1ST SESSION]. 
[H. R. 2157] 
AN ACT 
To relieve employers from certain liabilities and punishments under the Fair 
Labor Standards Act of 1938~ as amended, the Walsh-Healey Act, and the 
Bacon-Davis Act, and for other purposes. 
Be it enacted by the Senate and House of Representatives of the 
United States of America in Oongress assembled, 
PART I 
FINDINGS .A.ND POLICY 
SEOITON 1. (a) The Congress hereby finds that the Fair Labor 
Standards Act of HJ38, as amended, has been interpreted judicially in 
disregard of long-established customs, practices, and contracts between 
employers and employees, thereby crewting wholly unexpected liabili-
ties, immense in amount and retroactive in operation, upon employers 
with the results that, if said Act as so interpreted or claims arising 
under such interpretations were permitted to stand, (1) the payment 
of such liabilities would bring about financial ruin of many employers 
and seriously impair the capital resources of many others, thereby 
resulting in the reduction of industrial operation.S; halting of expan-
sion and development, curta:iling employment, and the earning :power 
of employees; (2) the credit of many employers would be ser10usly 
impttired; (3) there would be cre11.ted both an extended and continuous 
unoorta.inty on the pa.rt of industry, both employer and employee, as 
to the financial condition of productive establishments and a gross 
inequality of competitive conditions between employers and between 
industries; (4) employees would re~ive windfall payments, including 
liquidated dam~ges, of sums for activities performed by them without 
any e:x:pectwtion of reward beyond that included in their agreed rates · 
of p~ty; ( 5) there would occur the promotion of increasing demands 
for ps.yment to employees for engaging in activitie:; no compensation 
for which had been contemplated by either the employer or employee 
at the time they were engaged in; (6) voluntary colleotive bargaining 
would be interfered with and industrial disputes between employees 
and employers and between employees and employees would be 
cre!l.ted; ( 'T) the courts of the country would be burdened with 
excessive and needless litigation and champertous practices would be 
encouraged; (8) the Public 'Freasury would be deprived of large sums 
of revenues and public finances would be seriously deranged by claims 
against the Public Treasury for refunds of taxes already paid; ( 9) the 
cost to the Government of goods and services heretofore and hereafter 
purchased by its various departments and agencies would be unreason-
ably increased and the Public Treasury would be seriously affected by 
consequent increased cost of war contracts; and (10) serious and 
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adverse effects upon the revenues of Federal, State, and local govern-
ments would occur. 
The Congress further finds that all of the foregoing constitutes a. 
substantial burden on commerce and a substantial obstruction to the 
free flow of goods in commerce. 
The Congress, therefore, further finds and declares that it is in the 
national public interest and for the general welfare, essential to 
national defense, and necessary to aid, protect, and foster commerce, 
that this Act be enacted. 
The Congress further finds that the varying and extended periods 
of time for which, under the laws of the several States, ~otential 
retroactive liability may be imposed upon employers, have grven and 
:will give rise to great difficulties in the sotmd and orderly conduct o:f 
business and industry. 
The Congress further finds and declares that all of the results which 
have arisen or may arise under the Fair Labor Standards Act of 1938, 
as amended, as aforesaid, may (except as to liability for liquidated 
damages) arise with respect to the Walsh-Healey and Bacon-Davis 
Acts and that it is, therefore, in the national public interest and for 
the general welfare, essential to national defense, and necessary to aid, 
protect, and foster commerce, that this Act shall apply to the Walsh-
Healey Act and the :Bacon-Davis Act. 
(b) It is hereby declared to be the policy of the Congress in ord~r 
to meet the existm~ emergency and to correct existing evils (1) to 
relieve and protect mterst~te commerce from practices which burden 
and obstruct it; (2) to prctect the right of collective bargaining; and 
( 3) to define and limit the jurisdiction of the courts. . 
PART II 
EXISTING CLAIMS 
SEc. 2. RELIEF . FRoM CERT.AlN EXISTING CLAIMS U NE>lrn THE FAIR 
LA.oBOR STANDARDS AcT oF 1938, AS AMENDED, THEW ALSH-HEALEr AcT, 
AND THE BAcoN-DAVIs Am.-
( a) No employer shall be subject to any liability or punishment 
under the Fair Labor Standards Act of 1938, as amended, the Wal6h-
Healey Act, or the Bacon-Davis Act (in any action or proceeding 
commenced prior to or on or after the date of the enactment of this 
Act), on account of the failure of such employer to pay an employee 
mirumum wages, or to pay an employee overtime compensation, for 
or on account of any activity of an employee engaged in prior to the 
date of the enactm6llt of this Act, except an activity which was 
compensable by either-
( 1) an express provision of a written or nonwritun contract in 
effect, at the time of such activity, between such employee, his 
agent, or collective-bargaining representative and his empl()yer; 
or 
(2) a custom or practice in effect, at the time of such activity, at 
the establishment or other ylace where such employee was 
employed, covering such actiVlty, nat inconsistent with a writU.U 
or nonwritten contract, in effect at the time of such activity, 
betw0en such employee, his agent, or collectiv~bargu.ining reprEr ~ 
sentative and his ~~~l~y8r. \ 
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. (b) For the purposes of subsection (a), an activity shall be con-
sidered as compensable under such contract provision or such custom 
or practice only when it was engaged in during the portion of the day 
with respect to which it was so made compensable. 
(c) IJl the application of the minimum wage and overtime compen-
sation provisions of the Fair Labor Standards Act of 1938, as amended, 
of the Walsh-Healey Act, or of the Bacon-Davis Act, in determining 
the time for which an employer employed an employee there shall be 
counted all that time, but only that time, during which the employee 
engaged in activities which were compensable within the meanrng of 
subsections (a) and (b) of this section. 
(d) No_ court of the United States, of any State, Territory or 
possession of the United States, or of the District of Columbia, sl1all 
have jurisdiction of any action or proceeding, whether instituted prior 
to or on or after the date of the enactment of this Act, to enforce 
liability or impose punishment for or on account of the failure of the 
employer to pay minimum wages or overtime compensation under the 
Fa1r Labor Standards Act of 1938, as amended, under the Walsh-
Healey Act, or under the Bacon-Davis Act, to the extent that such 
action or proceeding seeks to enforce any liability or impose any 
punishment with respect to an activity which was nqt compensable 
under subsections (a) and (b) ofthis section. 
(e) No cause of action based on unpaid minimum wages, unpaid 
overtime compensation, or liquidated damages, under the Fair Labor 
Sta.n.da:cds Act o:f 1938, as amended, the \iValsh-Healey Act, or the 
Bacon-Davis Act, which accrued prior to the date of the enaotment of 
this Act, or any interest in such cause of action, shall hereafter be 
assignable, in whole or in· part, to the extent that such cause of action 
is based on an activity which was not compensable within the meaning 
of subsections (a) and (b) . 
SEc. 3. CoMPROMISE OF CERTAIN ExiSTING CLAIMS UNDER THE FAIR 
LABoR STANDARDs AcT oF 1938, As AMENDED, THE ·wALSH-HEALEY AcT, 
AND THE BACON-DAVIS Aar.-
( a) Any cause of action under the Fair Labor Standards Act of 
1938, as amended, the Walsh-Healey Act, or the Bacon-Davis Act, 
which accrued prior to the date of the enactment of this Act, or any 
action. (whether instituted prior to or on or after the d~tte of the enact-
ment of this Act) to enforce such a cause of action, may hereafter be 
compromised in whole or in part, if there exists a bona fide dispute 
as to the amount payable by the employer to his employee; except 
that no such action or cause of action may be so compromised to the 
extent that such compromise_ is based on an hourly wage rate less than 
the minimum required under such Act, or on a payment for oYertime 
at a rate less than one and one-half times such minimum hourly wage 
rate. 
(b) Any employee may }lerea:fter wa,ive his .right under the Fair 
Labor Standards Act of 1938, as amended, to liquidated damages, in 
whole or in part, with respect to activities engaged in prior to the 
date of the enactment of this Act. · 
(c) Any such compromise or waiver, in the absence of fraud or 
duress, shall, according to the terms thereof, be a com.Plete satisfaction 
of such cause o£ action and a complete bar to any action based on such 
cause of action. 
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(d) The provisions of this section ·shall also be applicable to any 
compromise or waiver heretofore so made or given. 
(e) As used in this section, the term "compromise" includes "adjust,.. 
ment", "settlement", and "release'': · 
PART m 
FUTu-RE CLA.:i:M:s 
SEo. 4. RELIEF FRoM CERTAIN FuTtnon CLAIMs UNDER THE FAIR 
LABOR STANDARDS AoT oF 1938, As AMENDED, THEW ALS:a:-liEALEY A.oT, 
AND THE BACON-DAVIS AoT.-
( a) Except as provided in subsection (b), no employer shall be 
subje::t to any liability or punishment under the Fair Labor·Standards 
Acto£ 1938, as amended, the \V"alsh-Healey Act, or the Bacon-Davis 
Act, on account o£ the :failure o£ such employer to pay an employee 
minimum wages, or to pay an employee overtime compensation, :for or 
on account of any o:f the following activities o:f such employee engaged 
in on or after the date of the enactment of this Act-
(1) walking, riding, or traveling to and from the actual place 
of performance of the principal activity or activities which such 
em12loyee is employed to perform, and 
(2) activities which are I?reliminary to or postliminary to said 
. principal activity or activities, · 
which occur either prior to the time on any particular workday at 
which such employee commences, or subsequent to the time on any 
particular workday at which he ceases, such principal activity or 
activities. 
(b) Notwithstanding the provisions o:f subsection (a) which relieve 
an employer :from liability and puni!Slunent with respect to an activity~ 
the employer shall not be so relieved if such activity is compensable 
by either-
(1) an express provision o:f a written or nonwritten contract in 
effect, at the time o:f such activity, between such employee, his 
agent, or collective-bargaining representative and his employer; 
or . 
(2) a custom or practice in effect, at the time o£ such activity, at 
tl1e establishment or other place where such employee is employed, 
covering such activity, not inconsistent with a written or non-
written contract, in effect at the time. of such activity, between such 
employee, his agent, or collective-bargaining representative and 
his employer. 
(c) For the purposes o:f subsection (b), an activity shall be con-
sidered as compensable under such contract provision or such custom 
or practice only when it is engaged in during the portion o:f the day 
with respect to which it is so made compensable. 
(d) In the application·of the minimum wage and overtime compen-
satiOn provisions of the Fair Labor Standards Act of 1938, as amended, 
of the Walsh-Healey Act, or of the Bacon.:Davis Act, in determining 
the time for which an employer employs an employee with. respect to 
walling, riding, traveling, or other preliminary or postliminary activi-
ties d~ribed m subswtion (a) of this sootion, th0re shall be counted 
all that time, but only that time, during which the empl<;>y~ engages 
in any such activity which is compen!Sa'ble within the mea.niJ;l.g of sub-
sections (li) a.nd (c) ~:f this section.. · . . . · ·· .. 
PART IV 
MISCELLANEOUS 
SEa. 5. REPRESENTATIVE ACTioNs BANNED.-
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( a) The second sentence of" section 16 (b) of the Fair Labor Stana-
ard.s A.ct of 19381 as amended is amended. to read as follows: ".Action to recover such hability may be maintained in any court of competent 
jurisdiction by any one or more employees for and in behalf of himself 
or themselves and other employees similarly situated. No employee 
shall be a party plaintiff to any such action unless he gives his consent 
in writing to become such a party and such consent is filed in the court 
in which such action is brought." . 
(b) The amendment made by subsection (a) of this section shall be 
applicable only with respect to actions commenced under the Fair 
Labor Standards A.ct of 1938, as amended, on or after the date of the 
enactment of this A.ct. 
SEa. 6. STATUTE OF LIMITATIONs.-..A.ny action commenced on or 
after the date of the enactment of this Act to enforce any cause of 
action for unpaid minimum wages, unpaid overtime compensation, or 
liquidated damnges, under the Fair Labor Standards A.ct of 1938, as 
amended, the Walsh-Healey .Act, or the Bacon-Davis Act-
(a) if the cause of action accrues on or after the date of the 
enactment of this A.ct-may be commenced within two y0ars after 
the cause of action accrued, and every such action sh~ll be :forever 
barred unless commenced within two years after the cause of 
action accrued; 
(b) if the cause of action accrued prior to the date of the 
enactment of this .Act-may be commenced within whiahever of 
.. the following periods is the shorter: (1) two years after the cause 
o:f action accrued, or (2) the period prescribed by the applicable 
State statute of limitations; a:Q.d, except as provided in para-
graph (c), every such action shall be forever barred unless com-
menced within the shorter of such two periods; 
· (c) if the cause of action. accrued prior to the date q;f the 
enactment of this Act, the action shall not be barred by parngraph 
(b) if it is commenced within one hundred and twenty days after 
tbe date of the enactment of this .Act unless at the time com-
menced it is barred by an applicable State statute of limitations. 
SEa. 7. DETERMINATION OF CoMMENCEliiENT oF FUTURE .ACTioNs.-
In determining when an action is commenced for the purposes of 
section 6, an action commenced on or after the date of the enactment 
qf this A.ct under the Fair Labor Standards A.ct of 1938, as amended, 
the Walsh-Healey Act, or the Bacon-Davis Act, sha.ll be considered to 
be commenced on the date when the complaint is filed; except that in 
the case of a collective or class action instituted under the Fair Labor 
Stand1l.rds Act of 1938, as amended, or the Bacon-Davis Act, it shall 
be considered to be cormhenced in the case of any individual claimant-
(a) on the date when the complaint is filed i:f he is specifically 
• named as a party plaintiff in the complaint and his writJten consent 
to become a party plaintiff is filed on such date,in the court in 
which the actiOn is brought; or 
(b) i:f such written consent was not so filed or if his name did 
not so a.ppear~n the subs~uent date on which suCh written cOil-
sent is filed in the court :i.n which· the a.cticn was oomnienced. 
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SEc. 8. PENDING CoLLECriVE AND REPRESENTATIVE AarroNs.-The 
statute of limitations prescribed in section 6 (b) shall also be appli-
cable (in the case of a collective or representative action .commenced 
prior to the date of the enactment of this Act under the Fair Labor 
Standards Act of 1938, as amended) to an individual claimant who 
has not been specifically named as a party plaintiff to the action prior 
to the expiration of one hundred and twenty days after the date 
of the enactment of this Act. In the application of such statute of 
limitations such action shall be considered to have been commenced as 
to him whep., and only when, his written consent to become a party 
plaintiff to the action is filed in the court in which the action was 
brought. 
SEc. 9. RELIANCE ON PAST AmnNISTR.A.TIVE RULINGs, ETc.-In any 
action or proceeding commenced prior to.or on or after the date of the 
enactment of this Act based on any act or omission prior to the date of 
the enactment of this Act, no employer shall be subJect to any liability 
or punishment for or on account of the failure of the employer to pay 
minimum wages or overtime comp€nsation under the Fair Labor 
Standards Act of 1938, as amended, the Walsh-Healey Act, or the 
Bacon-Davis Act, if he pleads and proves that the act or omission 
complained of was in good faith in conformity with and in reliance 
on an:y administrative regulation, order, ruling, approval, or inter-
prebtwn, of any agency of the United States, or any administrative 
practice or enforcement policy of any such agency with respect to the 
class of employers to which he belonged. Such a defense, if estab-
lished, shall be a bar to the action or proceeding, notwithstanding that 
after such act or omission, such administrative regulation, order, 
ruling, approval, interpretation, practice, or enforcement yolicy is 
modified or rescinded or is determined by judicial authority to be 
invalid or of no legal effect. 
SEc. 10. RELIANCE IN FuTUR.E ON A.nl\HNISTRATIVE RULINGS, ETc.-
( a) In any action or proceeding based on any act or omission on or 
after the date of the enactment of this .Act, no employer shall be 
subjoot to any liability or punishment for or on account of the failure 
of the employer to pay minimum wages or overtime compensation 
under the Fair Labor Standards .Act of 1938, as amended, the Walsh-
Healey .Act, or the Ba.con-Davis Act, if he pleads and proves that the 
act or omission complained of was in good faith in con.formity with 
and in reliance on any written administrative regulation, order, ruling, 
approval, or interpretation, of the agency of the United States speci-
fied in subsection (b) of this section, or any administrative practice or 
enforcement policy of such agency with respect to the class of 
employers to which he belonged. Such a defense, if established, shall 
be a bar to the action or proceeding, notwithstanding that after 
such act or omission1 such administrative regulation, order, ruling, 
approval, interpretatiOn, practice, or enforcement policy is modified 
or rescinded or is determined by judicial authority to be invalid or 
of no legal effect. . . . · 
(b) The agency referred to in subsection (a) shall be- · 
(1) in the case of the Fair Labor Standards Act of 1938, as 
amended-the .Administrator of the Wage and Hour Division of 
the Department of Labor; 
7 [PUB. LAW 4e.l 
(2) in the case of the Walsh-Healey Act-the Secretary of 
Labor.l or any Federal officer utilized by him in the administration 
of such Act; and · 
(3) in the case of the Bacon-Davis Act-the Secretary of 
Labor. -
SEO. 11. LIQUIDATED DaM.AGEs.-In any action commenced prior to 
or on or after tl1e date of the enactment o:f this Act to recover unpaid 
minimum wages, unpaid overtime compensation, or liquidated da;m-
ages, under the Fair Labor Standards Act of 1938, as amended, if the 
employer shows to the satisfaction of the court that the act or omission 
giving rise to such action was in good faith and that he had reasonable 
grounds :for believing that his act or omission was not a violation of 
the Fair Labor Standards Act of ·1938, as amended, the court may, 
in its sound discretion, award no liquidated damages or award any 
amount thereof not to exceed the amount specified in section 16 (b) 
o:f such Act. 
SEa. 12. APPLICABILITY OF ".Arula oF PRouucr.rwN" REGUL.ATIONS.-
No employer shall be subject to any liability or punishment lmder the 
Fair Labor Standards Act of 1938, as amended, on account of- the 
failure of such employer to pay an employee minimum wages, or to 
pay an employee overtime compensation, for or on account of an 
activity engaged in by such employee prior to December 26, 1946; if 
such employer-
(1) was not so subject by reason of the definition of an "area of 
production", by a regulation of the Administrator of theW age and 
Hour Division of the Department of Labor, which regulation was 
applicable at the time of performance of the activity even though 
at that time the regulation was invalidi or 
(2) would not have been so subject rf the regulation signed on 
December 18, 1946 (Federal Regist0r, Vol. 11, p. 14648) had been 
in force on and u:fter October 24, 1938. 
BEG. 13. DEFINITIONS.- . 
· (a) When the terms "employer", "employee", and "wage" are used 
in this Act in relation to the Fair Labor Standards Act of 1938, as 
amended, they shall have the same meaning as when used· in such Act 
of1938. · 
.(b) When the term "employer" is used in this Act in relation to the 
Walsh-Healey Act or Bacon-Davis Act it shall mean the contractor or 
subcontractor covered by such Act. 
(c) V\T.hen the term "employee" is used in this Act in relation to the 
Walsh-Healey Act or the Bacon-Davis Act it shall mean any individual 
employed by the contractor or subcontractor covered by such Act in the 
performance of his ~on tract or subcontract. 
(d) The term "Wash-Healey Act" means the Act entitled "An Act 
to provide conditions :for the purchase ot supplies and the making of 
contracts by the United States, and for other purposes", approved 
June 30, 1936 ( 49"Stat. 2036) l. as amended; and the term "Bacon-Davis 
Aot" means the Act entitled "An Act to amend the Act approved 
March 3, 1931, relating to the rate of wages :for laborers and mechanics 
employed by contractors and subcontractors on public li>uildings", 
ap~roved .Augu&. 30, 1935 ( 49 Stat. 1011), as amended. 
(e) As used in section 6 the term "Strute" means any State of the 
United Stat&S or the District of Columbia or any Territory or pos-
_sessililn ~f tho U:s.itM!. SbUs. 
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SEa. 14. SEF.A.RA.BILITY.-If any provision of this Act or the appli-
cation of such provision to any person or circumstance is held invalid, 
the remainder of this Act and the application of such provision to 
other persons or circU:ti:l.stances shall not be affected thereby. 
SEa. 15. SHORT Trr:L:E.-This Aot may be cited as the "Portal-to- ~ 
Portal Act of 194'7". 
Approved May 14, 1947. 
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REGULATIONS, PART 516-RECORDS TO BE KEPT BY EMPL~YERS 
_INTRODUCTORY 
Section 516.1 
Form of Records. 
(a) No particular order or form of records 
is prescribed by these regulations. However, 
every employer who is subject to any of the 
provisions of the Fair Labor Standards Act of 
1938, as .amended (hereinafter referred to as 
the "Act"), is required to maintain records con-
taining the information and data required by 
the specific sections hereof. 
(b) Scope ofRegulations. These regulations 
• are divided into two subparts. Subpart .A. 
contains the requirements applicable to all 
employers employing covered employees, in-
cluding the general requirements relating to 
the posting of notices, the preservation and 
location of records, and similar general pro-
visions. This Subpart also contains the require-
ments applicable to employers of employees to 
whom both the minimum wage provisions of 
section 6 and the overtime pay provisions of 
section 7 (a) of the Act apply. Since most 
(1) 
covered employees fall within this category, 
employers, in most instances, will be concerned 
principally with the recordkeeping reqlJ.].re-
ments of Subpart .A.. Section 516.3 thereof 
contains the requirements relating to executive, 
administrative, professional, local retailing 
and outside sales employees. -
Subpart B deals with the information and 
data which must be kept with respect to em-
ployees (other than executive, administrative, 
professional, local retailing and outside sales 
employees) who are subject to any ofthe exemp-
tions provided in the Act, and with special 
provisions relating to deductions from and 
additions to wages for "board, lodging, or other 
facilities," industrial homeworkers, employees 
dependent upon ti:t)s as part of wages, and em-
ployees in Puerto Rico and the Virgin Islands 
subject to more than one minimum wage. The 
sections in Subpart B require the recording of 
more, less or different items of information or 
data than required under the generally appli-
cable recordkeeping requirements of Subpart A. 
i 
\ 
I 
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I SUBPART A 
I 
General.Requirements 
Section 516.2 i 
Em,ployees Subject to Minimwm Wage and ./1)-
Hou'l' Week Overtime !provisions-Sections 6 
and 7 (a) of the Act~ I 
(a) Items Required. 
1 
Every employer shall 
maintain and preserve payroll or other records 
containing the following information and data 
with respect to each ard every employee to 
whom both sections 6 ~nd 7 (a) of the .Act 
apply: I 
(1) Name in full, and onl the same record, the em~ 
- ployee's identifying symbol pr number if such is used 
in place of name on any timl', work, or payroll records. 
This shall be the same na e as that used for Social 
Security record purposes, . 
(2) Home address, 
1 (3) Date of birth if under!19, 
( 4) Occupation in which ~mployed, 
(5) Time of day and dar of week on which the 
employee's workweek begins. If the employee is part 
L· 
of a workforce or employed ~n or by an establishment 
all of whose workers have k workweek beginning at 
the same time on the same t'day, a single notation of 
the time of the day and begin ing day of the workweek 
for the whole workforce or stablishment will suffice. 
If, however, any employee o{· group of employees has 
a workweek beginning and e]lding at a different time, 
a separate notation shall t~en be kept for that em-
ployee or group of employeest' . 
(6) (i) Regular i10ui'ly r te of pay for any week 
when overtime is worked a d overtime excess com-
pensation is due under sectitn 7 (a) of the Act, (ii) 
basis on which wages are patd (such as "90¢ hr," "$7 
day," "$40 wk"), and (iii) the amount and nature of 
each payment which, pursuarlt to section 7 (d) of the 
Act, is excluded from the "re!klar rate" (these records 
may be in the form of vou;chers or other payment 
data), i 
(7) Hours worked each >'\[orkday and total hours 
worked each workweek (for ~urposes of this section, a 
"workclay" shall be any consefutive 24 hours), 
(8) Total daily or weekly ~traight-time earnings or 
wages; that is, the total earnings or wages due for 
hours worked during the work!iay or workweek, includ-
ing all earnings or wages d~e during any overtime 
worked, but exclusive of overttme excess compensation, 
(9) Total overtime exces~ compensation for the 
' (2) 
workweek; that is, the e~»oess compensation for over-
time worked which amount is over and above all 
straight-time earnings or wages also earned during 
overtime worked, 
(10) Total additions to or deductions from wages 
paid each pay period. Every employer making addi-
tions to or deductions from wages shall also maintain, 
in individual employee accounts, a record of the dates, 
amounts, and nature of the items which make up the 
total additions and deductions, 
(11) Totai wages paid each pay period, 
(12) Date of payment and the pay period covered by 
payment. 
Section 516.3 
Bona Fide Eweautive, Administrative, Profes-. 
sional, Local Retail, and Outside Sales Employ-
ees as Referred to in Section 13 (a) (i) of the 
Act. 
(a) ItemsRequired. Withrespecttopersons 
employed in a bona fide executive, administra-
tive, professional, or local retailing capacity or 
in the capacity of outside salesman, as defined 
in Regulations, Part 541 (pertaining to so-
called "white collar" employee exemptions) em-
ployers shall maintain and preserve records 
containing all the information and data re-
quired by section 516.2 except items (6) through 
(10) thereof and, in addition thereto, the fol-
lowing: 
(1) Basis on which wages are paid (this may be 
shown as "$300 mo.;" "$75 wk.;" or "on fee.") 
Section 516.4 
Posting of Notices. 
(a) Every employer employing any em-
ployees engaged in commerce or in the produc-
tion of goods for commerce shall post and keep 
posted such notices pertaining to the applica-
bility of the .Act, as shall be prescribed by the 
Wage and Hour Division, in conspicuous places 
in every establishment where such employees are 
employed so as to permit them to observe 
readily a copy on the way to or :from their place 
of employment. 
Section 516.5 
Records To Be Prese'l"Ved Three Years. 
(a) Each employer shall preserve for at least 
three years: 
(1) Pay-raZZ Records. From the last date of entry, 
all those pay roll or other records containing t;p.e em-
ployee information and data required under any of the 
applicable sections of these regulations. 
(2) Oerti'{tcates, Agreements, Plans, Notices, Jj]tc. 
From their last effective date, all written 
(i) Union agreements, under sections 7 (b) (1) or 
7 (b) (2) of the Act, and any amendments or additions 
thereto, 
(ii) Plans, trusts, employment contracts, and collec-
tive bargaining agreements. under section 7 (d) of the 
Act, 
(iii) Individual contracts or collective bargaining 
agreements under sectio!l 7 (e) of the Act. Where 
such contracts or agreements are not in writing, a writ-
ten memorandum summarizing the terms of each such 
contract or agreement, 
(iv) .Agreements under section 7 (f) of the Act, and 
(v) Certificates and notices listed or named in any 
applicable section of these regulations. 
Section 516.6 
Records To Be Preserved Two Years. 
(a) Supplementary B asia Records. Each 
employer required to maintain records under 
these regulations shall preserve for a period of 
at least two years: 
(1) Basic Employment and Jj]arnings Records. From 
the date of last entry, all basic time and earning cards 
or sheets of the employer on which are entered the 
daily starting and stopping time of individual em-
ployees, or of separate work forces, or the individual 
employee's daily, weekly, or pay period amounts of 
work accomplished (for example, units produced) when 
those amounts determine in whole or in part the pay 
period earnings or wages of those employees. 
(2) Wage Rate Tables. From their last effective 
date, all tables or schedules of the employer which pro-
vide the piece rates or other rates used in computing 
straight-time earnings, wages or salary, or overtime 
excess compensation, and 
(B) Work Time Schedules. From their last effective 
date, all schedules or tables of the employer which 
establish the hours and days of employment of individ-
ual empl~yees or of separate workiforces. 
(b) Order, Shipping, and Billing Records. 
Each employer shall. also preserve for at least 
two years from the last date of entry the orig-
inals or true copies of any and all customer 
orders or invoices received, incoming or out-
going shipping or delivery records, as well as 
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all bills of lading and all billings to customers 
(other than "cash") which the employer retains 
or makes in the course of his business or oper-
ations. 
(c) Records of Additions to or Deductions 
f'rom Wages Paid. Each employer who makes 
additions to or deductions :from wages paid shall 
preserve for at least two years from the date of 
last entry: 
(1) Those recor<ls of individual employee accounts 
referred to in section 516.2 (a) (10), 
(2) All employee purchase orders, or assignments 
made by employees, all copies of addition or deduction 
statements furnished employees, and 
(8) All records used by the employer in determining 
the original cost, operating and maintenance cost, and 
depreciation and interest charges, if such costs and 
charges are involved in the additions to or deductions 
from wages paid. 
Section 516.7 
Plaoe forK eeping Reaords and Their A. vailabil-
ity for Inspection. 
(a) Place of Records. Each employer shall 
keep the records required by these regulations 
safe and accessible at the place or places of 
employment, or at one or more established ce:p.-
tral recordkeeping offices where such records. are 
customarily maintained. Where the records are 
maintained at a central recordkeeping office, 
other than in the place or places of employment, 
such records shall be made available within 72 
hours :following notice from the Administrator 
or his duly authorized and designated repre-
sentative. 
(b) Inspection of Records. All records shall 
be open at any time to inspection and transcrip-
tion by the Administrator or his duly authorized 
and designated representative. 
Section 516.8 
Computations and Reports. 
(a) Each employer required to maintain rec-
ords under these regulations shall make such ex-
tension, recomputation, or transcription of his 
records and shall submit to the Wage and Hour 
Division such reports concerning persons em-
ployed and the wages, hours, and other condi-
tions and practices of employment set forth in 
his records as the Administrator o'r his duly 
authorized and designated representative may 
request in writing. 
i 
Section 516.9 ! 
Petitions for Ewception~. 
(a) Submission of Petitions for Relief. Any 
employer or group of 4mployers who, due to 
peculiar conditions undef which he or they must 
operate, desires authoriry to maintain records 
in a manner other than J.i.erein required, or to be 
relieved of preserving dertain records for the 
period specified in these ~egulations, may submit 
a written petition to the\ Administrator setting 
forth the authority d~ired and the reasons 
therefor. I 
(b) Action on Petitions. If, on review oHhe 
I 
petition and after completion of any necessa,ry 
in;e.stigation suppleme1~tary thereto.' the Ad-
mmistrator shall find th1t the authority prayed 
for, i:f granted, will no hamper or interfere 
with enforcement of the, provisions of the Act 
or any regulation or or4ers issued thereunder, 
he may then grant such a~thority but limited by 
such conditions as he mar determine are requi-
site, and subject to S}lbsequent revocation. 
Where the authority granted heretmder is 
sought to be revoked for ~ailure to comply with 
the conditions determined by the Administrator 
to be requisite to its existence, the employer or 
groups of employers inv · lved shall be notified 
in writing of the facts co stituting such failure 
I 
I 
I 
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and afforded an opportunity to achieve or dem-
onstrate compliance. 
(c) Compliance after lf'llOrnislfion of petitions. 
The submission of a petition or the delay of the 
Admil\istrator in acting upon such petition 
shall shall not relieve any employer or group of 
employers from any obligations to comply with 
all the requirements of these regulations appli-
cable to him or them. However, the Adminis-
trator shall give notice of the denial of any 
petition with due promptness. 
Section 516.10 
Arnendmer.t of Regulations. 
(a) Petitions fo·r Re·vision of Re(!Ulations. 
Any person wishing a revision of any of the 
terms of these regulations with respect to rec-
ords to be kept by employers may submit to 
the Administrator a written petition ~etting 
forth the changes desired and the rea,sons for 
proposing them. 
(b) Action on Suoh Petitions. l:f upon in-
spection of the petition the Administrator 
believes that reasonable grounds are set forth 
for amendment of the regulations, the Admin-
istrator shall either .schedule a hearing with 
due notice to interested parties, or make other 
provisions for affording interested parties an 
opportunity to present their vie·ws, both in 
support of and in opposition to the petition. 
SUBPART B 
Records Pertaining to Employees Subject to Miscellaneous Exemptions Under 
the Act-Other Special Requirements 
Section 516.11 
Employees Under Certain Union Agreements 
Who A1•e Partially Ewempt from Overtime As 
Provided in Section 7 (b) (1) or 7 (b) (.93) oi 
the Act. 
(a) Items Reqttired. Every employer of em-
ployees who are employed: 
( 1) in pursuance of an agreement, made as 
a result of collective bargaining by represent-
atives of employees certified as bona fide by the 
National Labor Relations Board, which pro-
vides that no employee shall be employed more 
than 1,04:0 hours during any period of 26 ·con-
secutive weeks as provided in section 7 (b) (1) 
of the Act, or 
(2) in pursuance of an agreement, made as 
a result of collective bargaining by represent-
atives of employees certified as bona fide by the 
National Labor Relations Board, which pro-
vides that the employee shall be employed not 
more than 2,240 hours during a specified period 
of 52 consecutive weeks and sliall be guaranteed 
employment as provided in sectioli 7 (b) (2) of 
the Act, shall maintain and preserve payroll or 
other records, with respect to each and every 
such employee, containing all the information 
and data required by section 516.2hereof, except 
that with respect to item (9) thereof, the em-
ployer shall record daily as well as weekly over-
time excess compensation. 
(b) Swbmission of Oopy of Agreement to 
. Washington. The employer shall also keep as 
part of his records and, within 30 days after 
such collective bargaining agreement has be~n 
made, report and file a copy thereof with the 
Administrator at Washington, D. C. Likewise, 
the employer shall keep a copy of each amend-
ment or addition thereto and, within 30 days 
after such amendment or addition has been 
agreed upon, report and file a copy thereof with 
the Administrator at Washington, D. C. 
(5) 
(c) Record of Persons and Periods Em-
ployed Under Agreements. The employer shall 
also make, -keep, and preserve a record, either 
separately or as a part of the payroll: 
(1) Listing each and every employee employed pur-
suant to each such collective bargaining agreement and 
each amenument anu addition thereto, ' 
(2) Indicating the period or periods during which 
. the employee has been or is employed pursuant to an 
agreement under section 7 (b) (1} or 7 (b) (2) of the 
Act, and 
(3) Showing the total hours worked during any pe-
riod of 26 consecutive weeks, if the employee is em-
ployed in accordance with section 7 (b) (1) of the 
Act or during· the specified period of 52 consecutive 
weeks, if .employed in accordance with seCtion 7 (b) (2) 
of the Act. 
Section 516.12 
Employees Employed in Industries "Of A Sea-
sonal N atu1'e" Who Are Partially Ewempt From 
Overtime Pay Requirements Pttrsuant to Sec-
tion 7 (b) ( 3) of the Act. 
(a) Items Required. With respect to em-
ployees employed pursuant to the partial over-
time pay exemption for 14 workweeks provided 
in section 7 (b) ( 3) of the Act, employers shall 
maintain and preserve records containing all 
the info:rmation and data required by section 
516.2 hereof, except that with respect to item 
(9) thereof, the employer shall record the daily 
as well as the weekly overtime compensation. 
(h) Establishment Operation Records. The 
employer shall also note in his recora..s the be-
ginning and ending of each workweek during 
which the establishment operates under the 14 
workweek exemption provided in section 7 (b) 
(3) of the Act. 
(c) Posting of Notice of We'eks Taken Under 
the 14 Workweek Ewemption. 
(1) In addition every employer shall prepare 
a legible printed, typewritten or handwritten 
(in ink) notice reading: 
Notice--Over ime Payments 
This establishment ha taken the workweek (or 
workweeks) beginning ___ ----- and ending ---------
in this pay period as a pa~t _of the 14 workweeks per-
mitted under section 7 (lb) (3) of the Fair Labor 
Standards Act, when overtime, at a rate of not less 
than time and one-half t~e regular hourly rate, need 
only be paid for any hours worked over 12 hours a day 
and 56 hours a week. . 
This week (or these we ks) in this pay period com-
pletes -the --,-------- w
1
eek of the permissible 14 
workweeks. 
Da~~)-0~-·ili:-~:~ wh:e:~;l~;::~--:;~-;:;~ 
for any pay period in~olving a week or weeks 
during which the esta lishment operates under 
the 14 workweek par ial overtime exemption 
provided in section 7 (b) ( 3) of the Act, the 
employer shall promi ently post that notice 
beside the pay window or the person paying the 
employees during all the time employees are 
being paid. Before p ·sting the notice the em-
ployer shall make the ppropriate notations in 
the blank spaces in th notice. 
Section 516.13 
Employees Ewempt f om Overtime Pay Re-
qui-rcYinents During 14 Workweeks Purswant to 
Section 'l (c) of the A t. 
(a) Items Requireq. With respect to em-
~loyees employe~ purFuant to the total over-
time pay exemptiOn for 14 workweeks provided 
in section 7 (c) of the Act, employers shall 
mah:tain an~ preservb records containing all 
the mformabon and data required by section 
516.2 hereof, except ifm (9) thereof. 
(b) Establ-ishraew 1 peration Record. Every 
sue~ e1:1ployer sha~l al o note in his records the 
· begmnmg and endmg f each workweek durin a 
which the establishment operates under the 14 
workweek exemption lrovicled in section-7 (c) 
of the Act. 
(c) Postilng of Noti e of Weeks Taken Under 
14 Workweek ErJJemption. 
(1) In addition, eJfry such employer shall 
prepare a legible prin eel, typewritten or hand-
written (in ink) notic reading: 
Notice-OveJtime Payments 
This establishment h+ taken the workweek (or 
workweeks) beginning --r----- and ending --------
in this pay period as a part of the 14 workweeks per-
mitted under section 7 (b) 1Jf the Fair Labor Stand-
I 
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ards Act during which overtime excess compensation, 
as provided in section 7 (a), is not due for overtime 
worked. 
'Ibis week (or these weeks) in this pay period com-
pletes the --------- week of the permissible 14 
workweeks. 
Date --------------- Signed ------------------
(2) On the date when e1pployees are paid for 
any pay period involving a week or weeks durin a 
which the establishment operates under the 14 
workweek total overtime exemption provided in 
section 7 (c) of the .A..ct, the employer shall 
prominently post that notice beside the pay 
window or the person paying the employee dur-
ing all the time employees are being paid.· Be-
fore posting the notice the employer shall make 
the appropriate notations in the blank spaces in 
the notice. . -
Section 516.14 
Employees Totally Ewemptli'1•om Overtime Pay 
Requirements Pursuant to Section 'l (c) and 
Sections13 (b) (1), (93), (3), (4), and (5) of 
- the Act. 
(a) Items Required. Every employer oper-
ating under the complete exemption from the 
overtime pay requirements of section 7 (a) of 
the Act as provided in sections 7 (c) , 13 (b) 
(1), (2), (3), (4), and (5) of the Act, shall 
maintain and preserve payroll or other records , 
with respect to each and every employee t~ 
whom section 6 of the .A..ct applies but to whom 
neither section 7 (a) nor 7 (b) applies con-
taining all the information and data requi;ecl by 
section 516.2 hereof except items (6) and (9) 
thereof and, in addition thereto, the following: 
(1) Basis on which wages are paid (such as 
"90¢ hr.," "$7 clay," "40 wk."). 
Section 516.15 
Employees Ewempt from Both the Jlfini?num 
Wage and Overtime Pay Requirements Unde'J' 
Sections 13 (a) (~), (3), (4), (5), (6), (8), 
(9), (10), (11), (193), (13), (14) or (15) of 
the Act. 
(a) Items Req'Uired. With respect to each 
and every employee covered by the .Act, but to 
whom the employer is neither required_ to pay 
the minimtun wage provided in section 6 nor 
overtime compensation as provided in section 7, 
due to the applicability of section 13 (a) -(2), 
(3), (4), (5), (6), (8), (9), (10), (11), (12), 
(13), (14) or (15) of the Act, employers shall 
maintain and preserve records containing the 
information and data required by items (1) 
through (4) of section 516.2 hereof and, in 
addition thereto, the following: 
(1) Place or places of employment: 
Section 516.16 
Employees Employed Pursuant to a Bona Fide 
Individual Contract or a Collective Bargaining 
.Agree'TJU3nt, and Compensated in .Accordance 
With Sections 6 and 7 (e) of the .Act. 
(a) Items Required. Every employer shall 
maintain and preserve pay roll or other records, 
with respect to each and, every employee to 
whom both sections 6 and 1 (e) of the Act 
apply, containing all the information and data 
required by section 516.2 except items (8) and 
( 9) and, in addition thereto, the following: 
(1) Total weekly guaranteed earnings, 
(2) Total weekly compensation in excess of weekly 
guaranty, 
(3) A written memorandum summarizing the terms 
of the bona fide individual contract or the agreement 
made as a result of collective bargaining by repre-
sentatiYes of employees, pursuant to which the em-
ployee is employed, where such contract or agreement 
is not' in writing. 
Section 516.17 
Errvployees Compensated for Overti'TJU3 Work on 
the Basis of t.he "Applicable" Piece Rates or 
Hourly Rates as Provided in Sections 7 (f) ( 1) 
and 7 (f) (~) of the .Act. , 
(a) Ite?nB Required. With respect to each 
and every employee compensated for overtime 
work in accordance with sections 1 (f) (1) or 
1 (f) (2) of the Act, employers shall maintain 
and preserve records containing all the infor-
mation and data required by section 516.2 except 
items (6) and (9) thereof and, in addition 
thereto, the following: 
(1) (i) Each hourly or piece rate at which the 
employee is employed, (ii) basis on which wages are 
paid, and (iii) the amount and nature of each payment 
whieh, pursuant to section 7 (d) of the Act, is excluded 
from the "regular r11.te," 
(2) The number of overtime hours worked at each 
applicable 1!-ourly rate or the number of units of work 
performed at each applicable piece ·rate during the 
overtime hours, 
(3) Total weekly overtime excess compensation at 
each applicable rate; that is, the eo;oess compensation 
for overtime worked which amount is over and above 
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all straight-time earnings or wages also earned during 
overtime worked, 
( 4)· The date of the agreement or understanding to 
use this method of compensation and the period covered 
thereby. If the employee is part of a workforce or 
employed in or by an establishment all of whose 
workers have agreed to use this 'method of compensa-
tion a single notation of the date of the agreement or 
understanding and the period covered will su'ffice. 
Section 516.18 
Employees Compensated for 'Overti'TJU3 Hours 
at a "Basic" Rate Which Is Substantially 
Equivalent to the Employee's .Average Hourly 
Earnings, in· .Accordance .With Section 7 (f) 
( 3) of t.he .Act. 
(a) Items Required. With respect to each 
and every employee compensated for overtime 
hours at a "basic" rate which is substantially 
equivalent to the employee's average hourly 
earnings, in accordance with section 1 (f) ( 3) 
of the Act, employers shall maintain and pre-
serve records containing all the information 
and data required by section 516.2 except item 
(6) thereof and, in addition thereto, the 
following: 
(1) (i) The hourly or piece rates applicable to each 
type of work performed by the employee, (ii) the com-
putation establishing the basic rate at which the em-
ployee is compensated for overtime hours. If the 
employee is part of a workforce or employed in or by 
an establishment all of whose workers have agreed 
to accept this method of compensation, a single entry 
of this computation will suffice, (iii) the amount and 
nature of each payment which, pursuant to section 7 
(d) of the Act, is excluded from the "regular rate," 
(2) The date of the agreement or uriderstamling to 
use this method of compensation and the period covered 
thereby. If the employee is part of a workforce or 
employed in or by an establishment all of whose workers 
have agreed to use this method of compensation a single 
notation of the date of the agreement or understanding 
and the period covered will suffice. 
Section 516.19 
"Red Caps" and Other Employees Dependent on 
Tips .As Part of Wages. 
(a) Supplementary to the provisions of any 
section of these regulations pertaining to the 
records to be kept with respect to such employ-
ees, every employer shall also maintain and pre-
serve payroll or other . records containing the 
following additional information and data with 
respect to each and every employee employed 
in any occupation in the performance of which 
f 
I 
the employee receives! tips or gratuities from 
third persons and which tips or gratuities are 
accounted for or turnea over by the employee to 
the employer: · 
(1) Actual total hours worked each workday in those 
occupations in the perforthance of which the employee 
receives tips or gratuitiesifrom third persons, 
(2) .Actual total hours jworked each workday in any 
other occupation, 
(3) Total daily or w¥kly straight-time earnings 
segregated according to : I 
(i) Time paid for- undef (1) above, 
(ii) Time paid for under (2) above, 
(ill) Tips or gratuities teceived and accounted for or 
turned over by the employee to the employer. 
I 
Section 516.20 I ... 
Learners, .Apprentice8, Messengers, or Handi-
aappe<l Worke~s Unaer Speaia:t Oertifiaates as 
ProviiJ,ed in Seation 14, of the .Aot. 
(a) I te'TTU! Required~ With respect to persons 
employed as learners, !apprentices, messengers, 
or handicapped workers at subminimum hourly 
rates under Special Cehi:ficates pursuant to sec-
tion 14 of the ..Act emp~oyers shall maintain and 
preserve records contaiining the same informa-
tion and data requirJd with respect to other 
employees employed in the same occupations. 
(b) Segregation oriDesignation on Payrol~ 
and Use of Identifyirig Symbol. In addition, 
each employer shall segregate on his payroll or 
pay records the names kd required information 
and data with respect ~o those learners, ~ppren­
tices, messengers, and l).andicapped workers em-
ployed under Special Certificates. .A. symbol or 
letter shall also be placfd before each such name 
on the payroll or pay records indicating that 
that person is a "learrj.er," "apprentice," "mes-
senger," or "handicappbd worker" employed un-
der a Special Certi:fica~e. 
Section 516.21 I 
Industrial H omework~rs. 
(a) Definition of {ndustrial Homeworker. 
For purposes of this section, the term "indus-
trial homeworker" me3!lls any person producing 
in or about a home, for~n employer, goods from 
material furnished directly by or indirectly for 
such employer. . 
(b) Items Required,· Every employer who 
directly or indirectly d+stributes work to be per-
formed by an industrial homeworker shall 
!Jlaintain and preserve 
1
payroll or other records 
! 
8 
containing the following info11nation ·and data 
with respect to each and every industrial home-
worker (excepting those homeworkers in Puerto 
Rico to whom Regulations, Parts 545 or · 681, 
apply, or in the Virgin Islands to whom Regula-
tions, Part 695, applies) engaged on work dis-
tributed directly by the employer or indirectly 
in his interest~ 
(1) Name in full, and on the same record, the em-
ployee's identifying symbol or number if such is used 
in place of name on any time, work, or payroll records. 
This shall be the same as that used for Social Security 
record purposes, · 
(2) Home address, 
(3) Date of birth if under 19, 
( 4) With respect to each lot of work issued: 
(i) Date on which work is given out to worker, and 
amount of such work given out, 
(ii) Date on which work is returned by worker, and 
amount of such work returned, 
(iii) Kind of articles worked on and operations 
performed, 
(iv) Piece rates paid, 
(v) Hours worked on each lot of work returned, 
(vi) Wages paid for each lot of work returned, 
(vii) Deductions for Social Security taxes, 
(viii) Date of wage payment and pay period covered 
by payment, 
(5) With respect to each week: 
(i) Hours worked each week, 
(ii) Wages earned for each week at regular piece 
rates, 
(iii) Extra pay due each week for overtime worked, 
(iv) Total wages earned each week, 
(v) Deductions for Social Security taxes, 
(6) With respect to the agent, distributor, or con-
tractor-the name and address of each such agent, 
distlibutor, or contractor through whom homework is 
distributed and name and address of each homeworker 
to whom homework is distributed by each such agent, 
distributor or contractor. 
(c) Homework Handbooks. In addition to 
the information and data required in paragraph 
(b) of this section, a separate handbook (to be 
obtained by the employer :from the Wage and 
Hour Division and supplied by him to each 
worker) shall be kept :for each industrial home-
worker employed in a home or outside a plant. 
The information required therein shall be en-
tered by the employer or the person distributing 
homework on behalf of such employer each time 
work is given out to or received from an indus-
trial homeworker. Except for the time neces-
sary :for the making of entries by the employer, 
the handbook must remain in the possession o:f 
Appendix B-3 
the industrial homeworker until.such time as 
the Wage and Horir Division may request it. 
Upon completion of the handbook (that is, no 
space remains for additional entries) or termi-
nation of the homeworker's services, the hand-
book shall be returned to the employer for 
preservation in accordance with these regula-
tions. A separate record ana a separate hand-
book shalZ be kept for each individual per-
fo1'1'rlling work in or about a home. 
Section 516.22 
Additional Reao'ras Required When Additions 
or Deductions Are Made To or From Wages 
For "Board, Lodging, or Other Facilities" Cus-
tomarily Furnished to Employees. · 
(a) In addition to keeping other records 
required by these regulations, an employer who 
makes deductions from the wages of his em-
ployees for ''board, lodging, or other facilities" 
(as these terms are used in section 3 ( m) of the 
Act) furnished to them by the employer or by 
an affiliated person, or who furnishes such 
"board, lodging, or other facilities" to his em-
ployees as an addition to wages, shall maintain 
and preserve records substantiating the cost of 
furnishing each class of facility. Separate rec-
ords of the cost of each item furnished to an 
employee need not be kept. The requirement 
may be met by keeping combined records of the 
costs incurred in furnishing each class of facil-
ity, such as housing, fuel, or merchandise fur-
nished through a coinpimy store or commissary. 
Thus, in the case of an emplo'yer who furnishes 
housing, separate cost records need not be kept 
for each house. The cost of maintenance and 
repairs for all the hol}.ses may be shown together. 
Original cost and depreciation records may be 
kept for groups of houses acquired at the same 
time. Costs incurred in furnishing. similar or 
closely related facilities, moreover, may be 
shown in combined records. For example, if 
joint costs are incurred in furnishing both hous-
ing and electricity and the records are not 
readily separable, the housing ~d electricity 
together may be treated as a ~'class" o'r facility 
for recordkeeping purposes. Merchandise fur-
nished at a company store may be considered as 
\ "class" of facility and the records may show 
the cost of the operation of the store as a whole, 
or records showing the co'St of furnishing the 
9 
different kinds of merchandise may be main-
tained separately. Where cost records are kept 
for a "class" of facility rather than for each 
individual article furnished to employees, the 
records must also show the gross income derived 
from each such class of facility; i. e., gross 
rentals in the case of houses, total sitles through 
the store or commissary, total receipts from sales 
of fuel, etc. 
Such records shall include itemized accounts 
showing the nature and amount of any expendi-
tures entering into the computation of the rea-
sonable cost as defined in Regulations, Part 
531, and shall contain the data required to com-
pute the amount of the depreciated investment· 
in any assets allocable to the furnishing of the 
facilities, including the date of acquisition or 
construction, the original cost, the rate of depre-
ciation and the totitl amount of accumulated 
depreciation on such assets. If the assets in-
clude merchandise held for sale to employees, 
the records should contain data from which the 
average net investment in inventory can be 
determined. · 
No par:ticular degree of itemization is pre-
scribed. The amount of detail shown in these 
accounts should be consistent with good account-
ing practices, and should be sufficient to enable 
the Administrator or his representative to 
verify the nature of the expenditure and the 
amount by reference to the basic records which 
must be preserved pursuant to section 516.6 
(c) (3). 
(b) If additions to or deductions from wages 
paid (i) so affect the total cash wages due in 
any workweek (even though the employee actu-
ally is paid semimonthly) as to result in the 
employee receiving less in c.a.Yk than the mini-
mum hourly wage provided in section 6 of the 
Act or in any applicable wage order, or (ii) if 
the employee works in excess of 40 hours a week 
and (a) any addition to the wages paid are a 
part of his wages, or (b) any deductions made 
are claimed as allowable deductions under sec-
tion 3 (m) of the Act, the employer shall main-
tain records showing those additions to or 
· deductions from wages paid on a workweek 
basis. For legal deductions not claimed under 
section 3 (m) and which need not be maintained 
on a workweek basis, see sees. 177.13-1'77.15 of 
Part 17'T (the Divisiori's bulletin on methods 
of payment under the Act). 
I 
Section. 516.23 
I 
Employees Uniie7' More Than One Minirwum 
Howrly Rate (.AppUoabZe OnZy in Pue7'to Rico 
and the Vi7'gin IsZands). 
(a) .Additional Items Requi7'ed. .A.n em-
ployer of any employ~es subject to different 
minimum wage rates 0f pay one or more of 
which has been establi~hed by a Wage Order, 
who elects to pay less ~han an amount arrived 
at by applying the hlg~est applicable minimum 
rate for all hours wozrked in any workweek, 
shall, in addition to any employee information 
and data required to l:le kept with respect to 
them by any applicable\section of these regula-
tions, maintain and pr~erve payroll or other 
records containing the\ following information 
and data with. respect\ to each of those em-
ployees: l · 
(1) The minimum rate o~ pay required to be paid for 
each type of goods upon wh~ch each such employee has 
worked. : . 
(2) The total hours or trJctions thereof worked each 
I 
workweek on work covered })y each different applicable 
minimum rate of pay, ! · 
. I (3) Each type of goods .and products upon which 
the employee has worked ·:at a different applicable 
minimum rate of pay, · 1 • 
( 4) The piece rate, if a~y, for each operation on 
each type of goods upon which.the employee has worked 
I . 
10 
at a different applicable minimum rate of pay and the 
number of pieces worked upon at such piece rates, 
(5) The total week's piece-work earnings, if any, 
on each type of goods and products upon which the 
employee has worked at different minimum rates of 
pay, 
(6) The lot number of each type of goods upon which 
the employee has worked, 
(7} The total wages due the employee at straight 
time for the hours worked on each type of goods and 
products to which is applicable a different minimum 
rate of pay, including any amounts earned in excess 
of the applicable minimum rate of pay. 
· (b) Oontinuity of Such Reoo7'ds. Every em-
ployer who keeps records in accordance with the 
provisions of paragraph (a). of this section must 
keep such records continuously. If he ceases or 
fails to do so in any workweek he may not re-
sUm.e the keeping of such records in such detail 
for a period of at least two months after the 
cessation date and then only after written notice 
of such resumption has been given by him to 
the Wage and Hour Division. . 
(c) Reoo7'ds of Wo7'ke7's Whose W 07'k Oannot 
oe Seg7'egated. The provisions of paragraphs 
(a) and (b) of this section shall not be con-
strued to affect in any way the records to be 
kept, or compensation to be paid employees 
whose activities cannot be segregated (such as 
clerical and maintenance employees), and who 
are, therefore, not subject to different minimum 
rates of pay. 
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Part 778-lnterpretative Bulletin on Overtime Compensation 
Section 778.0'-INTRODUCTORY 
STATEMENT 
(a) Scope and s{gnificance of bulletin 
The Fair Labor Standards Act o£ 1938, as 
amended 1 (hereinafter referred to as the Act) , 
-requires that no employer shall employ any o£ 
_his employees (who is engaged in commerce or 
in the production o£ goods £6r commerce and 
who is not exempt from the overtime provisions 
pursuant to one or more o£ the specific exemp-
tions provided in the :Act) £or a workweek 
longer than 40 hours unless such employee re-
ceives compensation :for his employment in ex-
·cess o£ 40 hours at a rate not less than one and 
·'one-half times the regular rate at which he is 
. employed. What constitutes proper overtime 
compensation must be ascertained in the light 
· o£ the definition of "regular rate" ·as well as 
.9ther new provisions relating to overtime set 
·forth in the Act as amended by the Fair Labor • 
Standards Amendments o£ 1949 ,2 giving due 
regard to authoritative interpretations by the 
courts and to the legislative history o£ the Act, 
as amended. Interpretations o£ the Adminis-
·trator o£ the vVage and Hour Division with re-
spect to overtime compensation are set forth 
herein to provide "a practical guide to em-
ployers and employees as to how the office rep-
·resenting the public interest in the enforcement 
of the law will seek to apply it." 8 These inter-
pretations, with respect to the maximum hours 
and overtime provisions o£ the Act, indicate 
the construction o£ the law which the Adminis-
'Pub. No. 718, 75th Cong., 3d sess. (52 Stat. 1060), as 
'amended by the Act of .June 26, 1940 (Pub. Res. No. 38, 76th 
Cong., 3d sess.) ; by Reorganization Plan No. 2 (60 Stat. 
1095), cfi'ectlve .July 1!1, 1946 ; by the Portal-to-Portal Act of 
'1947, approved May 14, 1947 (61 Stat. 84) ; and by the Fair 
Labor Standards Amendments of 1949, approved October 26, 
1949 (Public Law 393, 81st Cong., 1st sess., 63 Stat. 910). 
• Public Law 393, 81st Cong., 1st sess. (63 Stat. 910). 
These amendments, effective .January 25, 1950, leave the e:t-
istlng In w unchanged except as to provision specifically 
amended and the addition of certain new provisions. Section 
7 of the Act.-. was specifically amended as explained herein. 
The amendments made Include the addition of the new sub-
sections 7 (d), (e), (f) and (g). 
• Slcitlmore v. Swift <E Oo., 323 U. S. 134. 
trator believes to be correct and which will guide 
him in the _performance o£ his administrative 
duties under the Act unless and until he is 
. otherwise directed by authoritative decisions 
o£ the courts or concludes, upon re-examination 
o£ -an interpretation, that it is incorrect. 
Under the Portal-to-Portal Act o£ 1947,4 in-
terpretations o£ the Administrator may, under 
certain circumstances, be controlling in deter-
mining the rights and liabilities o£ employers 
and employees. The interpretations contained 
jn this bulletin are interpretations on which 
_ reliance may be placed as pr9vided in Section 
10 o£ the Portal-to-Portal Act, so long as they 
-remain effective and are not modified, amend-
ed, rescinded, or determined by judicial author-
ity to be incorrect. However, the omission to· 
discuss a particuhtr problem in this bulletin or 
in interpretations supplementing it should not 
be taken to indicate the adoption. o£ any posi-
tion by . .the Administrator with respect to such 
problem or to constitute an administrative in-
terpretation or practice or e~£orcement policy. 
(b) 0 overage and ewemptions not discussed 
This bulletin does ·not deal with the general 
coverage o£ the Act or various specific exemp-
tions provided in the statute, under which cer-
_tain employees within the general coverage o:f 
the wage and hours provisions are wholly or 
partially excluded from the protection o£ the 
Act's minimum wage and overtime pay require-
-ments. Some o£ these exemptions are self-
executing; others call for definitions or other 
·action by the Administrator. Regulations and 
interpretations relating to general coverage and 
specific exemptions may be found in other 
publications issued by the Administrator. 
(c) Earlier interpretations superseded 
All general and specific interpretations issued 
prior to August 11, 1949, with respect to the 
overtime provisions o£ the Act were rescinded 
• Public Law 49, 80th Cong., 1st sese. (61 Stat. 84), dis-
cussed In Part 790 (general statement on etrect of Portal-to-
Portal Act of 1947). 
(1) 
778.0 (c) 
I 
·and withdrawn by section 778.3 o£ the general 
statement on this subject, 1
1
published in the 
Federal Register on. that date as Part 778, to 
the extent that they were ~nconsistent or in 
conflict with the principles stp.ted therein.5 To 
the extent that interpretation~ contained in such 
general statement or in releases, opinion letters, 
and other statements issued o~ or after August 
11, 1949, are inconsistent with the provisions of 
the Fair Labor Standards Arn!endments o£ 1949, 
they do not continue in effect 1
1
after January 24, 
1950.6 Effective on January 1, 25, 1950, this in-
terpretative bulletin replaces ~nd supersedes the 
general statement previously published as Part 
7'78, which statement is withdrawn. Effective 
on January 25, 1950, all other administrative 
rulings, interpretations, practices, and enforce-
ment policies relating to the overtime provisions 
of the Act and not withdrawn prior to such 
date are, to the extent that they are inconsistent 
with or in conflict with the principles stated 
in this interpretative bullethi, rescinded and 
withdrawn. 11 
I 
Section 778.1-RELATIO~ TO OTHER 
LAWS I 
I 
Various Federal, State andlqcallaws require 
the payment of minimum hpurly, daily or 
weekly wages different from t~1e minimum set 
forth in the Fair Labor Standards Act; and the 
payment of overtime compellS~tion computed 
on bases different from those ~et forth in the 
Fair Labor Standards Act. wl1ere such legis-
lation is applicable and does not contra vena the 
requirements of the Fair Labor ',Standards Act, 
nothing in the Act, the regulations or the inter:. 
pretations announced by the , Administrator 
6 14 F. R. 4946. Certain prior interpretations. were super-
seded earlier as explained in statement~ published in the 
Federal Register on August 6, 1948, 13 Fi R. 4534, and June 
8, 1949, 14 F. R. 3077. 
0 Section 16 (c) of the Fair Labor Standards Amendments 
of 1940 (63 Stat. 010) provides: ', 
"Any order, regulation, or interpretati\m of the Adminis-
trator of the Wage and Hour Division or of the Secretary of 
Labor, and any agreemPnt entered into bY' the Administrator 
·or the Secretary, in effect under the proyisions of the Fair 
Labor Standards Act of 1038, as amended,, on the effective 
date of this Act, shall remain in effect as an order, regula-
tion, interpretation, or· agreement of the' Administrator or 
the Secretary, as the case may be, pursuant to this Act ex-
cept to the extent that any such order, regulation, inte;pre-
tation, or agreement may be inconsistent with the provisions 
of this Act, or may from time to time be amended modified 
or rescinded by the Administrn tor or tile I Secreta~:v ·as th~ 
case may be, in accordance with the provi~ions of this Act." 
I 
2 
should be taken to override or nullify the pro-
visions of these laws. Compliance with other 
applicable legislation does not excuse noncom~ 
pliance with the Fair Labor Standards Act. 
Where a higher minimum wage than that set 
in the Fair Labor Standards Act is applicable 
to an employee by virtue of such other legisl~ 
tion, the regular rate of the employee, as the 
term is used in the Fair Labor Standards Act, 
cannot be lower than such applicable minimum, 
for the words "regular rate at which he is em~ 
ployed" as used in section 7 must be co11Strue"cl 
to mean the regular rate at which he is Zawf'lill'!J; 
employed. 
THE. OVERTIME PAY 
REQUIREMENTS . 
Section 778.2-THE 40-HOUR MAXIMUM 
(a) TILe statutory requirements 
Section 7 of the Fair Labor Standards Act 
deals with maximum hours and overtime com-
pensation for employees who are covered by the 
Act and are not exempt from its overtime re-
quirements. Section 7 (a) provides that an 
employer may not employ any such employee 
for a workweek longer than 40 hours "unless 
such employee receives compensation for his 
employment in excess of the hours above spec-
ified at a rate not less thall one and one-half 
times the regular rate at which he is employed." 
The term "regular rate" is defined in section 
7 (d) "to inch.ide all remuneration for em-
ployment paid to, or on behalf of, the employee" 
except payments of seven types which are spe-
cifically · descdbed and enumerated ... These 
seven types of payments will hereafter be re-
ferred to as "statutory exclusions." 7 
(b) The nature of statutory overtime limi-
tations 
. :I:t is clear that there is no absolute limita~ 
tion in Section 7 of the Fair Labor Standards 
Act on the number of hours that an employee 
may work in any workweek. If he is paid time 
and a half his regular rate for the overtime 
.... 
~These statutory exclusions are set forth in section 778.4 
and discussed in sections 778.4-778.8. Exceptions from the 
OVPrtime requirements of section 7 (a) are set forth in sub• 
sections 7 (e) and 7 (f) of the .Act and discussed herein in 
sections 778.18, 778.19, and 778.20. 
hours, he. may work as many hours a week as 
he and his employer see fit .. Section 7 contains 
no requirement :for the payment of . overtime 
compensation except :for hours in excess of 40 
in the workweek. It does not require that an 
employee be paid overtime compensation for 
hours in excess of eight per day, or for work on 
Saturdays, Sundays, holidays or regular days 
o:f rest. I:f no more than a total o:f 40 hours 
is actually worked in the workweek, overtime 
compensation need not be paid. Nothing in 
the Act, however, will relieve a;n em-ployer of 
any obligation he may have .assumed by con-
. tract or of any obligation imposed by other 
Federal or State law to pay premium rates :for 
work in excess of a daily standard or for work 
· on Saturdays, Su.ndays, holidays, or other pe-
riods outside of or"in e:s:cess of the normal or 
!'eguiar ~orkweek or wo~kday.8 
(c) The workweek 
3 
If in any workweek an employee is covered 
by the Act and is not exempt from its overtime 
pay requirements, the employer must total all 
the hours worked by the employee for him in 
that workweek (even though two or more unre-
lated job assignments may have been per-
formed), and pay overtime compensation :for 
each hour worked in excess o:f 40 in the work- · 
week .. An employee's workweek is a fixed and 
regularly recurring period of 168 hours-seven 
.consecutive 24-hour periods. It need not coi:Ji-
cide with the calendar week but may begin on 
any day and at any hour of the day. . For pur-
poses of computing pay due under the Fair 
Labor Standards Act, the workweek may be 
established :for the plant as a whole or different 
workweeks may be established :for different em-
ployees or groups of employees within the plant. 
Once the beginning time of an employee's work-
week iS established, it remains fixed regardless 
of the schedule of hours worked by him. The 
beginning of the work•week may be changed if 
the change is intended to be permanent· and is 
not design·ed to ·evade the overtime requirements 
·of the Act.9 
• The eJI'ect of malting such payments is discussed in sec-
tions 778.5 and 778.7 (d). 
o For a discussion of the proper method of computing over-
iinle pay in a period in which a change in the time of com-
mencement of the workweek is made, see section 778.10. 
77.8.2-(b) 
(d) Each workweek stands alone 
The Act takes a single workweek as its stand-
ard and does not ·permit averaging of hours 
over two or more weeks. Thus, if an employee 
works 30 hours one week and 50 hours the next, 
he must receive overtime compensation for the 
10 overtime ·hours worked in the second week, 
even · though the average number of hours 
worked in the two ·weeks is 40. This is true re-
gardless of whether the employee works on a 
standard or swing-shift schedule and regard-
less of whether he is paid on a daily, weekly, bi-
weekly, monthly or other basis. The rule is 
.also applicable to pieceworkers. It is there-
·:fore necessary to determine the hours worked 
and the compensation earned by pieceworkers 
on a weekly basis. 
·(e) Time of pay~nt 
- Th~re is, however, no requh·ement that aver-
time compensation ·be paid weekly. Overtime 
compensation earned in a particular workweek 
must be paid on the regular pay day :for the 
period in which such workweek ends.10 Where 
retroactive wage increases· are made, retroac-
tive overtime compensation is due at the time the 
~crease is paid.11 
Section 778.3-COMPUTING OVERTIME 
. PAY BASED ON THE "){EGULAR 
RATE"-DEFINITION 
(a) "Regular rate" distinguished from "mini-
mum rate" 
Overtime must be compensated at a rate not 
less than one and one-hal£ times th~ regular 
rate at which the employee is actually employed. 
The regular rate of pay at which the employee 
is employed may not be less than the statutory 
minimum.12 If the employee's regular rate o:f 
1o When the correcfl amount of overtime compensation can-
not be determined until some time after the regular pay 
perioc;l, the requirements of the Act will be satisfied if the 
employer pays the excess overtime compensation as soon 
after the regular pay period as is practicable. Payment may 
not be delayed for a period longer than is reasonably neces-
·aary for the employer to compute. and arrange for payment 
·of the·-amount.due and in no event may payment be delayed 
beyond the next pay day after such computation can be made. 
• 11 See section 778.11. For a discussion of overtime pay-
:inents due because of ui.creases.hy. way of ·bonuses, see section 
778.6 (b). . . . 
12 Except as to workers specially provided for In section 14 of 
the Act and workers in Puerto Rico and the Virgin Islands 
covered by wage orders Issued by the Administrator pursuant 
to section 8 of. the Act, the statutory minimum is 75 cents per 
hour. 
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pay is higher than the statutory minimum, his 
overtime compensation must be computed at a 
rate not less than time and 6ne-hal:£ based on 
such higher rate. \ 
I (b) The "regular rate" is an) hourly rate 
The "regular rate" under\, the Fair Labor 
Standards Act is a rate per hour. The Act does 
not require employers to compensate employees 
on an hourly rate qasis; their\ earnings m.aY. be 
determined on a piece-rate, s~lary, commiss.wn 
or other basis, but in such c~se the overtrme 
compensation due to employe~ must be ~om­
puted on the basis of the hot~rly rate derived 
therefrom and, therefore, it is ~ecessary to com-
pute the regular hourly rate of such employees 
durin()' each workweek.13 Th~ regular hourly 
rate crl pay of an employee i~ determined by 
dividin()" his total remunerat~on for employ-
ment ( e~cept statutory exclusio~s) in any work-
week by the total .number o:e hours ~ctually 
worked by him in that workweek for wlnch such 
compensation was paid. A few\ examples of the· 
proper method of determining ~he regular rate 
of pay in particular instances :tnay be helpful: 
(1) Hourly rate employee.-'r.! the emp~oyee 
is employed solely on the basis of a smgle 
I hi " } hourly rate, the hourly rate ts s regu '!"r 
rate." For his overtime work h;e must be paid, 
in addition to his straight-ti:m,e hourly earn-
ings, a sum determined by multiplying one-half 
the hourly ra:te by the number Of hours worked 
in excess of 40 in the week. :Thus, a $1.00 
hourly rate will bring, for an 'employee who 
works 46 hours, a total weekly ~age of $49.00 
(46 hours @.$1 plus 6 hours ®\50 cents). In 
other words, the employee is ent~tled to be paid 
an amount equal to $1 an hour fd,r 40 hours and 
$1.50 an hour for the 6 hours of :overtime, or a 
total of $49. l 
If, in addition to the earningsl at the hourly 
rate, a production bonus of $4.60 is paid, the 
regular hourly rate of pay is $1.10 an_ hour 
( 46 hours @ $1 yields $46; tJJ;e addition of 
the $4.60 bonus makes a total of $50.60; this 
total divided by 46 hours yields a i·ate of $1.10). 
The employee is then entitled to ~e paid a total 
wage of $53.90 for 46 hours ( 46 ~ours @ $1.10 
I 
1n For a discussion of the exceptions tol this rule under 
sections 7 (e) and 7 (f) of the Act, see sectio)ls 778.18, 778.19, 
and 778.20. i 
4 
plus 6 hours @ 55 cents, or 40 hours @ $1.10 
plus 6 hours @ $1.65). . 
(2) Pieaeworker.-vVb.en an employee IS em-
ployed on a piece-rate basis, hi~ regular hour~y 
rate of pay is computed by addmg together lns 
total weekly earnings from piece rates and all 
other sources (such as production bonuses) and 
any sums paid for waiting time or other hours 
worked (except statutory exclusions). This 
sum is then divided by the number of hours 
worked in the week for which such compensa-
tion was paid to yield the pieceworker's "reg-
ular rate" fo~ that week. For his overtime 
work the pieceworker is entitled to be paid, in 
addition to his total weekly earnings, a sum 
equivalent to one-half this regular rate of pay 
multiplied by the number of hours wor~~d in 
excess of 40 in the week.14 Only additiOnal 
half-time pay is required in such cases since 
the employee has already received straight-time 
compensation at piece rates for all hours 
worked. Thus, if the employee has earned $46 
at piece rates for 46 hours of productive work 
and in addition has been compensated at 75 
cents an hour for 4 hours of waiting time, his 
total compensation-$49-must be divided by 
his total hours of work-50-to arrive at his 
regular hourly rate of pay-98 cents: F·o~ the 
10 hours of overtime the employee IS entitled 
to additional compensation of $4.90 ( 10 hours 
@ 49 cents.) For the week's work he is thus 
entitled to a total of $53.90 (which is equivalent 
to 40 hours @ 98 cents plus 10 overtime hours 
@ $1.47). 
. In some cases an employee is hired on a piece-
rate basis coupled with a minimum hourly 
guaranty. ·vvhere the total piece-rate earnings 
for the week fall short of the amount that 
would be earned for the total hours at the guar-
.anteed rate, the employee is paid the difference. 
In such weeks the employee is in fact paid at 
an hourly rate and the minimuni hourly guar-
anty which he was paid is his regular rate in 
that week. In the example just given, if tlie 
employee was guaranteed $1.10 an hour for 
productive working time, he would be paid $50.-
60 ( 46 x $1.10) for the 46 hours of productive 
.work (instead of the $46 earned at piece rates). 
u For an alternative method of complying with the over-
time requirements of the Act as far as pieceworkers are con-
cerned, see section 778.19 (b). 
-In· 'tt week ·in which -no· waiting time was -in-
volved, he would be owed an.' additional 55 
cents (ha:l:f<.time) for·'each of the 6 ·overtime 
·hours worked, to bring his total compensation 
up to :$53.90 ·( 46 houri! @ $1.10 plus 6 hours @ 
'55 cents or 40· hours @ $1.10 plus 6 hours @ 
$1.65). If he -is paid at a different rate for 
·wa:iting·time, his regular rate is the weighted 
average of the two hourly rates.15 
· · (3) Day 'rates and job Tates.-If the em-
ployee is pa-id a flat sum for a' day's workor for 
doing a·particular job, ·without regard to the 
·nrtmber of hours worked in the day or at the 
job, and if he receives no other form of com-
pensation for seryices, his regular rate is deter-
lnined by totaling all the sums received at such 
day rates or job rates in the workweek and di-
-viding by the total hours actually worked. He 
'is then-entitled to extra half-time pay at this 
"rate for all hours worked in excess of 40 in the 
· :workweek. 
· · (4) 8ala1'ied employees-GeneTal.-I£ the 
employee is employed solely on a weekly salary 
basis, his--regular hourly rate of pay, on which 
time and a half must be paid, is computed by 
'dividing the salary by the ·number of hours 
'which the salary is intended to compensate. If 
an employee is hired at a salary of $40 and if 
jt.is understood that this salary is compensation 
·for a regular workweek of ·35 hours, the em-
. ployee's regular rate of pay is $40 divided by 
35-hours, or $1.14 an hour, and when he works 
overtime he is entitled to receive $1.14 for each 
of the first 40 hours and $1.'71 (one and one-
half times $1.14) for each hour thereafter. If 
an employee is hired at a salary of $40 for a 40-
·hour week; his regular rate is $i an hour. If 
. his salary is $40 for a 44-hour week, his regular 
rate is 91¢ per hour. Where the salary covers a 
-period longer than a workweek, such as a month, 
it must be reduced to its workweek eqttivalent. 
A monthly salary is subject to translation to its 
equivalent weekly wage by multiplying by 12 
(the num:ber of months) and dividing by· 52 
(the number of weeks). A semimonthly salary 
is translated into its equivalent weekly wage by 
multiplying by 24 and ,dividing by 52. Once 
the weekly wage is arrived at, the regular hourly 
rate of pay will be c~:_~,Iculated as indicated 
:m See section 778.3 (c). 
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above.16 Under regulations of the Administra-
tor, pursuant to the authority given to him in 
section 1 (f) (3) of the Act, the parties may 
provide that the regular rate shall be determined 
by dividing the monthly salary by the number 
of working days in the month and then by the 
:p_umber of hours of the normal or regular work-
day. Of course, the resultant rate in such a 
case must not be less than the statutory mini-
mum of 75 cents per hour. 
( 5) S ala1--ied employees-inegular hours.-
r:e an employee earns $46 per w.eek with (he un-
derstanding that the salary is to cover all hours 
worked and if his hours of ,work fluctuate from 
week to week, his regular rate of pay will v:ary 
from week to week and will be the average 
4ourly rate each week. Suppose that during the 
course of four weeks the employee works 40, 46, 
50, and 41 hours. His regular hourly rate of 
pay in each of these weeks is approximately 
· $1.15, $1, 92 cents, and $1.12, respectively. Since 
the employee has already received straight-time 
compensation on a salary basis for all hours 
worked, only additional half-time pay is d11e. 
-For the first week the employee is entitled to be 
paid $46; for the second week $49 ($46 plus 6 
hours @ 50 cents) or ( 40 hours @ $1 plus 6 hours 
@ $1.50) ; for the third week $50.60 ($46 plus 10 
hours@ 46 cents) or (40 hours @ 92 cents plus 
10 hours @ $1.38); for the fourth week ap-
proximately $46.56 ($46 plus 1 hour @ 56 cents) 
or (40 hours @ $1.12 plus 1 hour @ $1.68). 
(c) Employees woTking at two Tates 
Where an employee in a single workweek 
works at two or more different types of work 
for which different basic hourly rates (of not 
less than 15 cents) have been established, his 
regular rate for that ;week is the weighted aver-
age of such rates. That is, his total earnings 
(except statutory exclusions) from all such 
rates are divided by the total number of hours 
·worked at all jobs.17 
10 The_ regular rate of an employee who is paid a regular 
monthly salary of $180, or a regular semimonthly salary of 
$65, is thus found to be 75¢ per hour. The Administrator 
has announced that, as an enforcement policy, he will_ con-
. Bider that· payment of such regular monthly or semimonthly 
salary is in accordance with the minimum wage requirements 
of the Act. 
1r For a discussion of the exceptions to this rule provided 
by section, 7 (f) of the Act, see sections 778.19 and 778.20 
of this bulletin. 
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. (d) Payments other than cash 
·where payments are mad~ to employees in 
the form of goods or facilit~es which are re-
garded as part of wages, the ~·easonable cost to 
the employer of such goods \or of furnishing 
such facilities must be inclu~ed in the regular 
rate.18 "Where, for example, an employer fur-
nishes lodging to his employ~es in addition to 
cash wages, the reasonable co~t of the lodging 
(per week) must be added to t~e cash wages be-
fore the regular rate is deterri:tined. 
I 
! 
WHAT PAYMENTS ARE EX-
CLUDED FROM THE "REGULAR 
RATE" l 
Section 778.4-THE STA~UTORY PRO-
VISIONS I 
Section 7 (d) of the Act prd,vides as follows: 
As used in this section the 'tregular rate" at 
which an employee is employed shall be deemecl 
to include all remuneration £or employment 
paid to, or on behalf of, the e:rriployee, but shall 
not be deemed to include- · 
( 1) sums paid as gifts; payt11ents in the na-
ture of gifts made at Christmas( time or on other 
special occasions, as a reward 1 for service, the 
amounts of which are not measured by or de-
pendent on hours worked, prqduction, or effi-
ciency [discussed in section 718.6 (e)]. 
(2) payments made for ocqasional periods 
when no work is performed due to vacation, 
holiday, illness, failure of the e~ployer to pro-
vide sufficient work, or other! similar cause; 
J 
reasonable payments for travelmg expenses, or 
other eA1>enses, incurred by an ?mployee in the 
fur11.herance of his employer'~ interests and 
properly reimbursable by the 1
1
employer; and 
other similar payments to an ®lployee which 
are not made as compensation ior his hours of 
employment; [discussed in sect~on '778.7] 
( 3) sums paid in recognition of services per-
formed during a given period if $i ther, (a) both 
the :fact that payment is to be: made and the 
amount of the· payment are determined at the 
sole discretion of the employer 'at or near the 
end of the period and not pul.·suant to any 
'"See sections 777.7 and 777.12 (b) of 'Part 777 (bulletin 
on payment of the minimum wage) for a discussion as to the 
inclusion of goods and facilities in wages 1and the method of 
determining reasonable cost. · 
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. prior contract, agreement, or promise causing 
the employee to expect such payments regu-
larly; or (b) the payments are made pursuant 
to a bona fide profit-sharing plan or trust or 
bona fide thrift or savings plan, meeting the 
requirements of the Administrator set forth in 
appropriate regulations which he shall issue, 
having due regard among other relevant factors, 
to the extent to which the amounts paid to the 
employee are determined without regard to 
hours of work, production, or efficiency; or (c) 
the payments are talent fees (as such talent fees 
are defined and delimited by regulations of the 
Administrator) paid to performers, including 
a1motmcers, on radio and television programs; 
[discussed in sections 778.6 and 778 .. 8] 
( 4) contributions inevocably made by ail 
employer to a trustee or third person pursuant 
to a bona fide plan :for providing old-age, retire-' 
ment, life, accident, or health insurance or sim-
ilar benefits for employees; [discussed in section 
778.6 (g)] 
( 5) extra compensation provided by a pre-
mium rate paid for certain hours worked by the 
. employee in any clay or workweek because such 
hours are hours worked in excess of eight in a 
clay or forty in a workweek or in excess of the 
employee's normal working hours or regular 
working hours, as the case may be; [discussed in 
section 778.5 (a) and (b) ] _ 
(6) extra compensation provided by a pre-
mium rate paid for work by the employee on 
Saturdays, Sundays, holiday~, or regular days 
of rest, or on the sixth or seventh clay of the 
workweek, where such premium rate is not les~s 
than one and one-half times the rate estab-
lished in good faith for like work performed in 
nonovertime hours on other clays; or [discussed 
in section 778.5 (c) and (e) ] 
(7) extra compensation provided by a pre~ 
mimn rate pa.icl to the employee, in pursuance 
of an applicable employment contract or col-
lective-bargaining agreement, :for work outside 
of the hours established in good :faith by the con-
tract or agreement as the basic, normal, or reg~ 
ular workday (not exceeding eight hours) or 
workweek (not exceeding forty hours), where 
such. premium rate is not less tJha.n one and oile-
hal£ times the rate established in good faith by 
the contract or agreement for like work per~ 
formed during such workday or workweek. 
[discussed in section 778.5 (a) and (e)] 
Section 1 (g) provides as follows.: 
Extra compensation paid as described in 
paragraphs ( 5), ( 6) , a.ncl ( 7) of subsection (d) 
shall be creditable toward overtime compensa-
tion payable pursuant to this section. . 
* * * * * 
It is important to determine the scope of 
these exclusions, since all remuneration· for 
employment paid to employees which does 
· not fall within one of these seven exClusionary 
clauses must be added into t'he total compensa-
tion received by the employee before his rE\:,O"Ular 
hourly rate of pay is determined. 
Section 778.5-EXTRA COMPENS.ATION 
PAID FOR OVERTIME 
(a) General statement 
Certain premiumpayments made by employ-
. ers for work in· excess of or outside of specified 
daily or weekly standard work periods or on 
certain special days are regarded as overtime 
premiums. In such case, the extra compensa-
tion provided by the premium rates need not 
be included in the employee's regular rate of 
pay for the purpose of computing overtime 
compensation clue under section 7 (a) of· the 
Fair Labor Standards Act. Moreover, this 
extra compensation may be credited towards 
-the o,vertime "payments required by the Act. . 
The three types of extra premium p~yments 
which may thus be treated as overtime premiums 
for purposes of the Fair Labor· Standards Act, 
as amended, are outlined in sections 7 (d) ( 5) , 
( 6), and (7) of the Act as set forth in the pre-
ceding section. These a.re discussed in detail 
in the paragraphs following. 
Section 7 (g) of the Act specifically states 
that the extra compensation provided by these 
three types of payments may be credited toward 
overtime compensation clue under section 7 for 
work in excess of 40 hours in a workweek. No 
other types of remuneration for employment 
may be so.creclited. 
(b) Premium pay for hours in ewoess of a daily 
or weekly strunitard ( S eo. '7 (d) _ ( 5)) 
Many employment contracts provide for the 
payment of overtime compensation for hours 
worked in excess .of 8 per day or 40 per week. 
7 778~4 (a) 
-c;rncl~r some contracts such overtime compensa-
tiOn IS fixed at time and one-half the base rate; 
under others the overtime rate may be greater 
or less than time and one-half the base rate. 
If the payment of such contract overtime com-
pensation is in fact contingent upon the em-
ployee's having worked 8 hours in a day or 40 
hours in a week, the extra compensation .is ex-
cluded from the regular rate and may be cred-
ited toward statutory overtime payments.19 
Thus, if an employee is hired at the rate of 
$1 an hour and receives, as overtime compensa-
tion under his contract, $1.40 per hour for each 
>hour actually worked in excess of 8.per day, his 
employer may credit the total of the. extra. 40-
cent payments thus made for daily overtime 
hours against the overtime compensation which 
js clue under the statute for hours in excess of 
_ 40 in that workweek. If the same contract fur-
_ther provided for the payment of $1.75 for 
_hours in excess of 12 per day, the extra 75-cent 
.payments could likewise be credited toward 
. overtime compensation clue under the Act. 
Similarly, where the employee's normal or regu-
lar daily or weekly working hours are greater or 
less than 8 hours and 40 hours respectively and 
. his contract provides for the payment of pre-
mium rates for work in excess of such normal 
or regular hours of work for the day or week 
(such as 7 in a day or 35 in a week) the extra 
compensation provided by such premium rates 
. . ' paid for excessive hours, is a true overtime pre-
mium to be excluded from the regular rate and 
i~ may be credited towards overtime compensa-
tion clue under the Act. 20 
Where payment at premium rates for hours 
_worked in excess of a specified daily or weekly 
standard is made pursuant to the requirements 
19 In situations where it is the custom to pay employees for 
·hours during which no work is performed due to vacation 
holiday, illness, failure of the employer to provide sufficient 
work, or other similar cause, as these terms are explained in 
section 778.7 of this bulletin, it is permissible (but not re-
quired) to count these hours as hours worked in determining 
whether overtlnie pay is due for hours in excess of 8 per day 
·or 40 per week. 
20 To qualify.as overtime premium~ under section 7 (d) (5), 
the daily overtime premium payments ·must be made for 
hours in excess of 8 hours per day or tlie emp)oyee's normal 
or regular working hours. If the normal workday ·is artifi-
cially divided into a "straight time" period to which one rate 
is assigned, followed by a so-c,alled "overtime" period for 
which a higher "rate" Is specified, the arrangement will be 
regarded as a device to contravene the statutory purpo!les 
and the premiums will be considered part of the regular rate. 
For a fuller discussion of this problem,. see section 778.22. 
778.5 (b) 1 
of .another applicable statutb, the extra com-
pensation provided by st1Ch 1~remium rates will 
be regarded as a...t:ru~ overthhe premhun. 
Ext'ra p1~emium compensation paid pursuant 
to coiltract or statute for vfork on the sixth 
or seventh day worked in tHe workweek is re-
garded in the same light as ~remiums paid for 
work in excess of 40 hours ,or tJ:le employee's 
normal or regular workweek~ 
. I 
(c) Premium Pay for Work on Saturdays, 
Sundays, Other "Spedial Days" (Sea .. 
.7(d) (6)) : 
Extra compensation proviiecl by a premium 
rate of at least time and one-:P,alf which is paid 
for work Oll Saturdays, Sun~ays, holidays, or 
regular days of rest or on thb sixth or seventh 
clay of the workweek (hereihafter referred to 
as "special clays") may be tlileatecl as an over:-
' time premium for the purpo~es of the A.ct. I£ 
the premium rate is .less th(l.n time and one-
half, the extra com. pensation~l provided by. such 
rate must be included in de ermining the em-
ployee's regular rate of pay a 1d cannot be cred-
ited toward statutory overti ne clue, unless it 
qualifies as an overtime pr mium under sec-
tion 7 (d) (5). ~ 
The premium rate must b at least "one and 
one-l.1alf times the r.·ate establi heel in good faith 
for like work performed in 1 onovertime hours 
on other clays." ·vvhere an . mployee is hired 
on the basis of a salary for 1a fixed workweek 
or at a single hourly rate of ~ay, the rate paid 
for work on "special clays" m~~st be at least time 
and one-half his regular hourly rate in order 
to qualify under this sectiori.! If the employee 
is a pieceworker or if he work~ at more than one 
job for which different houtly or piece rates 
have been .established and t~ese are bona fide 
rates applicable to the work: when performed 
during nonovertime hours, the extra compen"" 
sation provided by a premiuin rate of at least 
one and one-half times eitherl (a) the bona fide 
rate applicable to the type ofi job the employee 
performs on the "special daysi', -or (b) the a, ver-
age hourly earnings in the ~eek in question, 
will qualify as an overtime p~emium under this 
section.21 
21 For a fuller discussion of computation on the averag-~ 
rate, see section 778.3 (b) (2) ; on th~ rate applicable to the 
job, see section 778.19 ; on the "established" rate, see section 
778.20. ; 
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The statute authorizes such premiums to be 
treated as overtime premiums only if they ai·e 
actuaJly based on "rates estabiishecl in good 
faith." This phrase is used for the purpose of 
distinguishing the bona fide employment stand-
ards coiltemplated by section 7 (d) (6) from 
fictitious schemes and artificial m;_ evasive cle-
vices.22 Clearly, a rate which yields ·the em-
ployee less than time and one-half the mini-
mum rate prescribed by the statute would riot be 
a i·ate established in good faith. 
To qualify as an overtime premium under 
this section, the extra compensation must· be 
·paid for work on the specified clays. The term 
"holiday" is read in its ordinary usage to refer 
to those clays customarily observed in the coni-
munity in celebration of some historical ol' re-
ligious occasion. A. day of rest arbitrarily 
granted to employees because of lack of work is 
not a "holiday" within the meaning o£ this sec-
tion, nor is it a "regular clay of rest". The te1'm 
"regular day of rest" means a clay on which the· 
employee in accordance with his regular pi·e-
arrangecl schedule is not expected to report for 
work. In some instances the "regular clay of 
rest" occurs on the same clay or days each week 
for a particular employee; in other cases, pt1r-
suant to a swing shift schedule, the scheduled 
day of rest rotates iri a definite pattern, such 
as six clays of work followed by two clays or 
rest. In either case the extracompensation pro-
vided by a premium rate for work 011 such 
schechtlecl clays of rest (if such rate is at least 
one and one-half times the bona fide rate es-
tablishecl for like work during nonovertime 
hours on other clays) may be treated as an over-
time premium and thus need not be included in · 
computii1g the employee's regular rate of pay 
·and may be credited toward overtime payments 
clue under the A.ct. 
The premium mi.1st, however, be paid because 
work is performed on the clays specified and not 
for some other reason which would not qualify 
the premium as an overtime premium under 
section7 (d) (5-), (6) or (7). 23 Thusapre-
mhun rate paicl to an employee only when he 
receives less than 24 hours' notice that he is re-
22 For further discussion of such devices, see sections 778.21 
and following. 
. 
20 For examples distinguishing pay. for work on a holiday 
from iclle holiday pay, see section 778.7 (cl) (2). · 
quired to report :for work on his regular day of 
rest is not a premium paid for work on one o:f 
the specified days; it is a premium imposed as a 
penalty upon the employer for failure to give 
adequate notice and to compensate the em-
ployee for the inconvenience of disarranging 
his private life. The extra compensation is not 
an overtime premium. It is part of his regu-
lar rate of pay. 
(d) "Cloak Pattern" Prerrviwm Pay (Sea. 
7 (d) (7)) 
Where a collective bargaining agreement or 
·other applicabl~ employment contract in good 
:faith establishes certain hours of the day as the 
basic, normal or regular workday (not exceed-
ing eight hours) or workweek (not exceeding 
40 hours) and provides for the payment of a 
premium rate for work outside such hours, the 
extra compensation provided by such premium 
rate will be treated as an overtime premium if 
the pr~mium rate is not less than one and one-
half times the rate established in good :faith 
by the contract or agreement for like work per-
formed during the basic, normal or regular 
workday or workweek. 
To qualify as an overtime premium under 
this section the premium must be paid because 
the work was performed during hours "ouir 
side of the hours established . . . as the basic 
. . . workday or workweek" and not :for some 
other reason. Thus i:f the basic workday is 
established in good faith as the hours :from 8 
a. m. to 5 p. m. a premium o~me and one-half 
paid for hours between 5 p. m. and 8 a. m. would 
qualify as an overtime premium. However, 
where the contract does not provide :for the pay-
ment o:f a premium except :for work between 
midnight and 6 a. m., the premium would not 
qualify under this section since it is not a pre-
mium paid :for· work outside the established 
workday but only for certain special hours out,. 
side the established workday, in most instances 
because they are undesirable hours. Similarly, 
where payments o:f premium rates for work are 
made after 5 p. m. only i£ the employee has 
not had a meal period or rest period, they are 
not regarded as overtime premiums; they are 
premiums paid because o£ undesirable working 
conditions. · 
Premiums of the type which section 7 (d) 
(7) authorizes to be treated as overtime pre-
718.5 (c) 
miums mi.1st be paid "in pursuance of an appli-
cable employment contract or collective bar-
gaining agTeement," and the rates of pay and 
the daily and weekly work periods referred to 
must be established in good faith by such aon-
tmat or agreement. Although as a general rule 
a collective bargaining agreement is a :formal 
agreement which has been reduced to writing, 
an employment contract :for purposes of section 
7 (d) (7) may be either written or oral. Where 
there is a written employment contract and the 
practices o:f the parties differ :from its provi-
sions, it must be determined whether the prac-
tices of the parties have modified the contract. 
If the practices of the parties have modified 
the written provisions of the contract, the pro-
visions of the contract as modified by the prac-
tices of the parties will be controlling in deter-
mining whether the requirements of section 7 
(d) (7) are satisfied. The determination as to 
the existence of the requisite provisions in an 
applicable·oral employment contract will neces-
.sarily be based on all the facts, including those 
'Showing the terms of the oral contract and 
the actual employment and pay practices there-
under. 
·(e) Ewamples Illustrating the Application. of 
Sections 7 (d) ( 6) and ( 7) 
(1) Premi~lll11,8 for weekend. and holiday 
work.-The application of section 7. (d) (6) 
may be illustrated by the :following example. 
Suppose an agreement of employment calls for 
the payment of $1.50 an hour for all hours 
_worked on a holiday or on Sunday in the oper-
ation of machines whose operators are paid a 
bona fide hourly rate of $1.00 for like work per~ 
formed during non overtime hours on other days. 
Suppose further that the workweek of such an 
employee begins at 12: 01 a. m. Sunday, and in 
a particular week he works a schedule of · 8 
hours on Sunday and on each day from Monday 
through Saturday, making a total of 56 hours 
worked in the workweek. Tuesday is a holiday. 
-The payment of $64: to which. the employee is 
entitled under the employment agreement will 
satisfy the requirements of the Act since ·the 
-employer may properly exclude :from the regu~ 
lar rate tl1e extra $4.00 paid :for work on Sun:. 
day and the extra $4.00 paid :for holiday work 
and credit himself with such amo_unt against 
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the statlitory overtiine premfum required to be 
paid for the 16 hours worked I over 40. 
(2) Premiu"ms for work dutside basia work-
day or workweek.-The effe!t of section 7 (d) 
(7) where "clock pattern" , remiums ar~ ~aid 
may be illustrated by refer nee. to provi.si?ns 
typical of the applicable co lectrve-bargammg 
ao-reements traditionally in !effect between em-
ployers and employees in fhe longshore and 
stevedoring industries. The ~ agreem.er~ts spec-
ify straight-time. rates ap~· 1cable durmg the 
hours established in good fmth under the agree-
ment as the basic, normal, dr regular workday 
and workweek. Under one tch agreement, for 
example, such workday a d workweek are 
established as the first six ours of work, ex-
clusive of mealtime, each daf, Monday through 
Friday, between the hours o · 8 a.m. and 5 p.m. 
Under another typical agrdement, such work-
day and workweek are estaHlished as the hours 
between 8 a. m. and 12 noon nd between 1 p. m. 
and 5 p. m., Monday throu h Friday .. Wo:·k 
outside such workday and workweek 1s pa1d 
for at premium rates not les than one and one-
half times the bona fide traight-time rates 
applicable to like work whm performed during 
the basic, normal, or regula workday or work-
week. The extra compens~tion prov~ded oy 
such premium rates w1ll ~ excluded m com-
puting the regular rate at hich the emplofees 
so paid are employed an may be credited 
toward overtime compensa1ion clue under tl~e 
Fair Labor Standards Ac~f For example, 1£ 
an employee is paid $i.OO ~hour under such 
an agreement fm~ handling general cargo dur-
ing the basic, normal, or re lar workday and 
$1.50 per hour for like wo k outside of such 
workday, the ·extra 50 . cen~s will be excluded 
:from the regular rate and Jnay be credited to 
overtime pay clue under t e Act. Similarly, 
if the straight-time rate tablishecl in good 
faith by the contract shoul b~ higher because 
o:f handling dangerous or o noxious cargo, rec-
_ognition of skill differe.ntial , or.similar reasons, 
so as to be $1.50 an hourclur ng the hours estab-
lished as the basic or normal or regular workday 
or workweek, and a premit m rate of _$2.25 an 
hour is paid for ~he same w rk performed dur-
ing other hours of the da:y or week, the extra 
75 cents inay be excluded fr m the regular rate 
of pay and may be credit cl toward overtime 
pay due under the Act .. Similar princ~ples a~e 
applicable where agreements follo~mg th1s 
general pattern exist in other industries. 
(f) Other Types of Oontraat Pre'Tflll7JJJ1'1J Pay 
Distinguished 
The various types of contract premium rates 
which provide extra compensation qualifying 
·as overtime premiums to be excluded from the 
regular rate (under section 7 (d) (5), (6), ~nd 
{7)) and credited toward statutory overt1me 
pay requtrements (under section 7 (g)) have 
been described in paragraphs (a) through (e) 
of this section. The plain wording of the stat-
ute makes it clear that extra compensaion 
provided by prem.ium rates other th~n those 
described can11ot be treated as· overtime pre-
miums. Wherever such other premiums are 
paid, they must be included in the employee's 
reO'ular rate before statutory overtime compen-
b • 
sation is computed; no part of such premmms 
may be credited toward statutory overti:tne pay. 
Thus, the Act requires the inclusion in the 
reo-ular rate of such extra premimns as night-~ . 
shift differentials (whether they take the form 
of a percent of the base rate or an addition of 
so many cents per hour) and premiums 1?a.id 
.for hazardous, arduous or dirty work. It also 
requires inclusion of any extra compensation 
which. is paid as an incentive for the rapid per-
formance of work, and since any exti·a compen-
sation, in order to qualify as an overtime pre-
mium, must be provided by a premium rate peT 
hmtr,24 lump-su;. premiums which are paid 
without regard to the number of hours worked 
are not overtime premiums and must be in-
cluded in the regular rate. Fo1• example, where 
ai1 employer pays 8 hours' pay for a particular 
job whether it is performed in 8 hours or in 
less time, the extra premium of two hours' pay 
received by an employee who completes the 
jol8 in six hours must be included in his regu-
lar rate: Similarly; where ali employer pays 
for 8 hours at premium i·ates for a job per-
formed during the overtime hours whether it 
is completed in 8 hours or less, no part of the 
premiums paid qualify as overtime premiums 
under sections 7 (d) (5), (6) or (7).25 
><Except in the special case of piecewo-rke-rs as W.scussea 
in section 778~19. 
· ... For a further discussion af this and related problems, 
see section 778.14 and 778.15. 
- Section 7'18.6-:--BONUS.ES 
(a) Introduction 
: Section 7 (d) of the Act requires the inclusion 
in the regular rate of all remuneration for 
employment except seven specified types of 
.payments. Am9ng these are discretionary 
bonuses; gifts ~nd payments in th~ natu.re of 
gifts on special occasions, contributions qy the 
employer to celi;ain welfare plans and payments 
made pursuant to cert~in profit-sharing, thrift 
.and savings plans. .These are disClissed in para-
graphs (d) :th:I:ough (g) of this section. 
Bonuses which do not qualify for exchisio11 
from the regular rate as one of these types must 
be totaled .in with other earnings to determine 
the regular rate_ on which overtime pay must 
.be based. 
_(b) il!ethod of Inclusion of Bonus in Regular 
Rate 
· · Where~ a bonus payment is considered a part 
of the regular rate at which an employee is 
~mployed, it _must be 1nciuded in comP.uting his 
regular. ho'urly rate of pay aJ!-d overtime com-
:pensation. No· difficulty· arises in computing 
'overtime compensation if the bonus covers only 
one weekly pay period. · The amount of the 
bonus is merely added to the other earnings 
of the employee (except statutory exclusions) 
and the total divided by total lhours worked. 
Under many bonus plans, however, calculation 
of the bonus may necessarily be deferred over 
a period of time longer than a workweek. In 
such a mise the employer may disregard the 
bonus in computing the regular hourly rate 
until such time as the amount of the bonus can 
he ascertained. Until that is done he may pay 
compensation for overtime at one and one-half 
times the regular rate paid the employee, exclu-
sive of the bonus. W1hen the amount can be 
ascertained, it must be apportioned back over 
the workweeks of the period during which it 
may be said to have been earned. The employee 
.must then receive an additional amount of com-
pensation for each week that he worked over-
time during the period, equal to one-half the 
hourly rate of pay allocable to the bonus for 
that week multiplied by the number of over-
time hours worked during _t'he week. If it is 
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impossible to allocate the bonus· among the 
workweeks of the period iri proportfori to the 
amount of the bonus actually earned each week, 
some other reasonable and equitable method 
of allocation inust be adopted. . For example, 
it may' be' assumed that the employee earned an 
·equal airlou:rit ·of bonus each hour of the pay 
period and the resultant hourly increase m:ay be 
·determined by dividing· the total bonus by the 
:riu.mber of hours worked by the employee clur:.. 
illg the period for which it is paid. The· addi-
tional compensation due for overtime may then 
be computed by multiplying. the total number 
of overtime hours worked during the period 
by one-half this hourly in-crease. 
.(_~) Percen~age of Totril Earnings as Bonus 
In some instances the contract or plan for the 
payment of a bonus may also provide for. the 
simultaneous payment of overtime compensa-
tion due on the bonus.. For example, a contract 
_made prior to the performance of services may 
provide for the payment of additional compen-
sation in the way of a bonus at the rate of 10 per-
cent of. the employee's straight-time earnings, 
and 10 percent of his overtime earnings.26 In 
such instances, of course, payments according to 
_the contract will satisfy in full the overtime 
_provisions of the Act and no recomputation will 
be required. 
-(d) DisG1'etionary Bonuses 
Section 7 (d) (3) (a) provides that the regu-
lar rate shall not be deemed to include "Sums 
paid in recognition of services performed dur-
ing a given period if * * * 
(a) both the fact that payment is to 
be made and the amount of the pay-
ment are determined at the sole discre-
tion of the employer at or near the end 
of the period and not pursuant to any 
prior contract, agreement, or promise 
causing the employee to expect such 
. payments regularly * * *."· 
.Such sums may not, however, be credited toward 
overtime compensation clue under the Act.21 
- 20 But compare the use of this form of·payment as a device 
j;o evade the overtime requirements of the Act, as described 
in section 778.28. 
27 Bonus payments are payments made ln addttiot& to the 
.regular earnings of an employee. ll'or a discussion of the 
bonus form as an evasive bookkeeping device, see section 
77$.28. 
.. 
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In order for a bonus to qu~lify for exclusion 
under this subsection the emrloyer must retain 
discretion both as to the fact of payment and as 
to the amount until a time quite close to the end 
of the period for which the ~onus is paid. The 
sum, if any, to be paid as a bbnus is determined 
by the employer without priok promise or agree-
ment. The employee has nojcontract right, ex-
press or implied, to any alllount. If the em-
ployer promises in advance yo pay a bonus, he 
has abandoned his discretion; with regard to it. 
Thus, i£ an employer ann9unces to his em-
ployees in January that he h)-tends to pay them 
a bonus in June, he has thereby abandoned his 
discretion regarding the fabt of payment by 
promising a bonus to his etp.ployees. Such a 
bonus would not be excludecl. from the regular 
rate under this subsection. jSimilarly, an em- . 
player who promises to sal~s employees that 
they will receive a monthly ~onus computed on 
the basis of allocating 1 centlfor each item sold 
whenever, in his discretion, j the financial con-
-dition of the firm warrants, ~uch payment, has 
abandoned discretion witli regard to the 
arnount of the bonus thougi not with regard 
to the fact of payment. Stich a bonus would 
not be excluded from the re~ular rate. _On the 
other hand, i£ a bonus such ~s the one Just de-
scribed were paid without prlor contract, prom-
ise or announcement and th~ decision as to the 
fact and amount of payme~t lay in the em-
.ployer's sole- discretion, the bonus would be 
properly excluded from the] regular rate. · 
. The bonus, to be excluded; must not be paid 
''pursuant to any prior cont~act, agreement, or 
promise." For example, ariy bonus which is 
promised to employees upor). hiring or which 
is the result of collective barfaining would not 
be excluded from the regul'l'r rate under this 
subsection. Bonuses which are announced to 
employees to induce them to ,fork more steadily 
or more rapidly or more efficiently or to remain 
with the firm are regarded a~ part of the reg!l-
lar rate of pay. Attendance bonuses, individ-
ual or group production boiuses, bonuses for 
quality and accuracy of work, bonuses con-
tingent upon the employee's 1continuing in em-
ployment until the time the! payment is to be 
made and the like are in thik category. They 
must be included in the re~lar rate of pay. 
I 
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(e) Gifts, Ohristrnas and Special Occasion 
Bonuses 
Section 7 (d) (1) provides that the term 
"regular rate" shall not be deemed to include: 
"Sums paid as gifts; payments· in 
the nature of gifts made at Christmas-
time or on other special occasions, as 
a reward for service, the amounts of 
which are not measured by or depend-
ent on hours worked, production, or 
efficiency * * *." 
Such smns may not, however, be credited to-
ward overtime compensation clue under the 
Act. 
To qualify for exclusion under this section 
the bonus must be actually a gift or in the 
nature of a gi:fl;. If it is meast\re~l by hours 
worked, production, or efficiency, the payment 
is geared to wages and hours during the bonus 
period and is no longer to· be considered as in 
the nature of a gift. If the payme~1t is so 
substantial that it can be assumed that em-
ployees consider it a part of the wages for which 
they work, the bonus cannot be considered to 
be in the nature of a gift. Obviously, if the 
bonus is paid pursuant to contract (so that the 
employee has a legal right to the payment and 
could bring suit to enforce it), it is not in the 
nature of 'a gift. 
If the bonus paid at Christmas or on other 
special occasion is a gift or in the nature of a 
·gift, it will be excluded from the regular rate 
under this subsection even though it is paid 
with regularity so that the employees are led 
to expect it and even though the amounts paid 
to cli:fferent employees or groups of employees 
vary with the amount of the salary or regular 
hourly rate of such employees or according to 
their length of service with the firm so long as 
the amounts are not measured by or directly 
dependent upon hours worked, production, or 
efficiency. A Christmas bonus paid (not pur-
suant to contract) in the amount o:f two weeks' 
salary to all employees and an equal additional 
amount for each 5 years of service with the 
firm, for example, would be exclucied from the 
regular rate under this category. 
(:f) Profit-sharing, Thrift, and Savings Plans 
Section 7 (d) (3) (b) provides that the term 
"regular rate" shall not be deemed to include: 
HSums paid in- recognition of serv-
ices performed during a given period 
i:f * * * the payments are made 
pursuant to a bona fide profit-sharing 
plan or .trust or bona fide thrift or 
savings plan, meeting the require-
ments o:f the Administrator set :forth 
in appropriate regulations * * *." 
Such sums may not, however, be credited to-
ward overtime compensation due under the Act. 
The Administrator has issued regulations un-
der this section which are published in the Fed-
eral Register as Part 549. Payments made pur-
suant to plans which meet the requirements of 
these regulations will be properly exc1uded from 
the regular-rate. 
(g) Welfare Plans 
Section 7 (d) (4) provides that the term 
"regular rate" shall not be deemed to include: 
"contributions irrevocably made by an 
employer to a trustee or third person 
pursuai1t to a bona fide plan for pro.: 
viding old-age~ retirement, life, acci-
.deht, or health insurance or similar 
benefits for employees * * *." · 
Such sums maY ·not, however, be credited to-
ward overtime compensation due under the Act: 
In order for an employer's contribution to 
qualify for exclusion from the regular rate un:. 
am:- ·this section the :following conditions must 
be met i · 
. ( 1) There :ti:mst be a :formal plan or system 
~et up by the employer. This :inay be either 
a company-financed plan. or an employer-em-
ployee contributory plari. 
(2) The primary purpose o:f the plan must 
be that o:f providing systematically :for the pay-
ment o:f definitely determinable benefits to em~ 
ployees on account o:f death, disability, or· re-
tirement or to provide medical care, hospitali~ 
zation benefits, and the like. (This type o:f plan 
will be referred to· as a welfare plan.) 
(3) The employer's contribi1tions must be 
paid irrevocably to a third party accordfng to 
a trust or other :funded arrangement (such as 
an insurance plan). The trust or ·:fund must 
be set up in such a way that in no event will 
the employer be able to recapture any of the 
contributions paid in nor in any way divert 
the :funds to his own use. Where the payments 
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are made to a single trustee, the trustee must 
be an individual other than the employer or an 
officer, affiliate or representative of the em-
ployer. If the paymen,ts are made to a group 
o:f trustees, the majority must not be o:fficers,-
a:ffiliates or representatives o:f the employer .. 
( 4) No employee has the right to assign his 
benefits under- the plan nor the option to receive 
any part of the employer's aontributions in cash 
instead o:f the benefits under the plan. Pro-
vided, however, that i:f a plan otherwise quali-
fies as a bona fide welfare plan under this sub-
section, it will still be regarded as a bona fide 
plan· even· though it ·provides, as an incidental 
part thereof, :for the payment to an employee 
in cash o:f all or a part of the amount standing 
to hi_s credit at the time of the severance of the 
employment relation due to causes other than 
retirement, disability · or death, and even 
though, upon proper termination of the plan, 
the amounts standing to the credit o:f partici-
pating employees are distributed to them at 
the time o:f termination. 
The Administrator's position on the question 
o:f w_hen an employer's contributions to a wel-
fare plan may be excluded :from the regular 
rate under this subsection is similar to that of 
the Bureau o:f Internal Revenue in determining 
what constitutes "wages" for social security 
tax purposes. If the payments in question are 
excluded :from the category of wages under 
Section 1426 (a) (2) of the Federal Insurance 
Contributions Act and Section 1607 (b) (2) of 
the Federal Unemployment Tax Act, they 
would not be regarded by the Administrator 
as part of the regular rate o:f pay under section 
'7· (d) of the Fair Labor Standards· Act, as 
amended. · 
It should· be emphasized that it is the em-
ployer's aontribution tci the fund or trust that 
iS" excluded :from or included in the regnlar rate 
according to whether or not the plan ·meets 
the foregoing requirements. I£ the plan does 
not qualify as a bona fide welfare plan under 
section 7 (d) E4); the contribution is treated 
the same as any bonus payment which is part 
o:f the regular rate of pay~ and at the time the 
aontribution is made the amount thereof must 
be apportioned back over the workweeks of the 
period during which it may be said to have 
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accrued. Overtime compensation based upon 
the resultant increases in hottrly rate is due for 
each overtime hour worked during any work-
week of the period. The subsequent distribu-
tion of accrued funds to ·an employee on account 
of severance of employment 1 (or for any other 
reason) would not result in q,ny increase in his 
regular rate in the week in "fhich the distribu-
tion is made. · 
. Section 778.7-PAYME~;s NOT FOR 
· · · HOURS WOR-?-ED 
(a) The Statutory Provisio'liJ. 
Section 7 (d) (2) provicles that the term "reg-
ular rate" shall not be deeme!i to h1clude: 
"payments made for occaSional periods 
when no work is perfornied due to va-
cation, holiday, illness, :failure of the 
employer to provide sufficient work, 
or other similar cause; reasonable pay-
ments for traveling expehses, or other 
expenses, incurred· by ani employee in 
the furtherance of his e:fnployer's in-
terests and properly reil;nbursable by 
the employer; and other! similar pay-
. ments to an employee ~hich are not 
made as compensation for his hours of 
employment * * *"· i 
However, since such paym~nts are not com-
pensation for work, no part <;>f such payments 
can be credited toward overtime compensa-
tion due under the Act. i 
(b) Reimbursement for Ewpehses 
. ·where an employee incurs[ e~penseS on his 
employer's behalf or where he is required to 
expend sums solely by reasmi of action taken 
for the 'convenience of his empllciyer, reimburse-
ment for such expenses is not, included in the 
employee's regular rate (if tl~e ·amount of the 
reimbursement reasonably appil'oximates the ex-
penseincurred). Such paym~nt is not compen-
sation for services rendered. 1 
Payment by way .of reimb1,1rsement for the 
following types of expenses wW not be regarded 
as part of the ~mployee's regu~ar rate: 
(1) The actual amount expended by an em-
ployee in p~rchasing SU]_)plies,[ tools, materials, 
or equipment on behalf of his! ~mployer. 
(2) The actual or reasona~ly approximate 
amount expended by an empl?yee in purchas-
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ing, laundering or repairing uniforms or spe-
cial clothing which his employer requires him to 
wear. 
(3) The actual or reasonably approximate 
amount expended by an employee, who is trav-
elling "over the road" on his employer's busi-
ness, for transportation (whether by private 
car or common carrier) and living expenses 
away . from home; other travel expenses, . such 
as taxicab fares, incurred while travelling on 
the employer's business. . · 
. ( 4) "Supper money"-:-a reasonable amount 
given to an employee, who ordinarily works the 
clay shift and can ordinarily return home for 
13upper, to cover the cost qf supper when he is 
requested 'by his employer to. continue work 
during the evening hours. · 
(5) Th~ actual .or reasonably app;rqximate 
amount expended by an employee as temporary 
ewaess home-to-work travel expenses incurred 
(a) because the employer has moved the plant 
to another town before the employee has had 
an opportunity to find li.ving quarters at the 
new 1ocati.on or (b) because the employee, on a 
particular occasion, !s required to report for 
work at a place other than his regular work-
place. · · · 
The foregoing list is intended to be illustra-
tive rather than exhaustive. 
· It should be noted that only the actual or 
reasonably approximate amount of the expense 
is excluded from the regular rate. If the 
amount. paid as "reimburselnei1t" is dispropor-
tionately large, the ewaess amount will be in-
Cluded in the regular rate. 
The expense~ for which reimbursement is 
made must, in order to merit exclusion from 
the regular rate under this section, be expenses 
incurred by the employee on the employe1:'s 
behalf or for his benefit or convenience. l:f 
the employer reimburs~s tlie employee for ex-
penses normally incurred by the employee for 
h~s own benefit, he is, of courf:le, increasing the 
employee's regular rate thereby. An employee 
normally incurs expenses in travelling to and 
from work, buying lunch, paying rent, and the 
like. If the employer reimburses him for these 
normal everyday expenses, the payment is 
not excluded from the regular rate as "reim-
bursement for expenses." ·whether the em-
ployer "reimburses" the employee for such ex-
penses or furnishes the :facilities (such as :free 
lunches or :free housing), the amount paid to the 
employee (or the reasonable cost to the em-
ployer where :facilities are :furnished) enters 
into the regular rate of pay.28 
(c) Pay for Oertain Idle Hours 
·Payments which are made :for occasional 
periods when the employee is not at work due 
to vacation, holiday, illness, :failure of the em-
ployer to provide sufficient work, or other sim-
ilar cause, where the payments are in amounts 
approximately equivalent to the employee's 
normal earnings :for a similar period of tim·e, 
are not made ·as compensation :for his hours 
of employment. Therefore, such payments are 
excluded :from the regular rate of pay ai1d, :for 
the same reason, no part of such payments may 
be credited toward overtime compensation due 
under the Act. 
· This section deals with the type of absences 
which are infrequent or sporadic or unpredict-
able. ·. It has no relation to regular "absences" 
such as lunch periods nor to regularly sched-
uled days of rest. Sundays may not be work-
·crays in a particular plant, but this does not 
make them either "holidays'' or "vacations," or 
days on which the employee is absent because of 
the :failure of the employer to provide sufficient 
work. The term holiday is read in its ordinary 
usage to refer to those days customarily ob-
servecl.'in the community in celebration of some 
historical or religious occasion; it does not refer 
to· days of rest given to employees in lieu of 
or as an addition to compensation :for working 
on other days. 
· The term ":failure of the employer to provide 
sufficient work" is intended to refer to occas-
ional, sporadically recurring situations ;where 
the employee wouid. normally be working but 
:for such a :factor as machfnery breakdown, :fail-
ure of expected supplies to arrive, weather conM 
ditions affecting the ability of th~ employee to 
perform the work, and similarly ti.npredictable 
obstacles beyond the control of the employer. 
The term does not include reduction in work 
schedule,29 ordinary temporary lay-off situa-
28 See also section 778.8 (d) and the :footnote thereto.·· 
20 See section 778.9 for discussion of reduction in work . 
schedule. 
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tions, or any type o:f routine, recurrent absence 
of the employee. 
The term "other similar cause" refers to pay-
ments made for periods of absence due to factors 
like holidays, vacations, sickness, and failure of 
the employer to provide work. Examples of 
"similar causes" are absence due to jury serv-
ice, reporting to a draft board, attending a 
:funeral of a :family member, inability to reach 
the workplace because of weather conditions. 
Only absences of a nonroutine character which 
are infrequent or sporadic or unpredictable are 
included in the "other similar cause" category. 
(d) Pay for Foregoing Holidays and Vacations 
As stated in paragraph (c) of this section, 
certain payments made to an employee for pe-
riods during which he performs no work be-
cause of a holiday or vacation are not required 
to be included in the regular rate because they 
are not regarded as compensation for .working. 
Suppose an employ~ who is entitled to such 
a paid idle h<>liday or paid vacation foregoes his 
holiday or vacation and performs work for the 
employer on the holiday or during the vacation 
period. H, under the terms of his employment, 
he is entitled to a certain sum as holiday or va-
cation pay, whether he work8 or Mt, and re-
ceives pay at· his customary rate (or higher) 
in addition for each hour that he works on the 
holiday or v~cation day, the certain sum al-
locable to holiday or vacation pay is still to be 
excluded :from the regular rate. It is still not 
regarded as compensation :for hours of work if 
he is otherwise compensated at his customary 
rate (or at a higher rate) for his work on such 
clays. Since it is not compensation for work it 
may not be credited'toward overtime compensa-
~ion clue under the Act. T.wo examples may 
serve to illustrate this principle: 
(1) An employee whose rate of pay is $1 an 
hour and who usually works a 6-day 48-hour 
week is entitled, under his employment contract, 
to a w~ek's paid vacation in the amount of his 
i.1sual straight-time earnings-$48. He :fore-
goes his vacation and works 50 hours in the week 
in question. He is owed $50 as his total 
straight-time earnings :for the week, and $48 in 
addition as his vacation pay. Under the statute 
he is owed an additional $5 as overtime 
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premium (additional half-time) :for the 10 
hours in excess of 40. His r~te ol $1 per hour 
has not been increased by virt'ue of the payment 
of $48 vacation pay, but no pht of the $48 may 
be offset against the statutoty overtime com-
pensation which is due. (Nbthing in this ex-
ample is intended to imply that the employee 
has a statutory right to $48 or any other sum 
as vacation pay.30 This is a \matter of private 
contract between the parties :wiho may agree that 
vacation pay will be measure~ by straight-time 
earnings for any agreed nruinber of hours or 
I days, or by total normal or e:lfpected take-home 
pay for the period or that no iacation pay at all 
will be paid.. . The example tnerely illustrates 
the proper method of compufing overtime for 
an employee whose employment contract pro-
vides $48 vacation pay.) 1 
(2) An employee, who is ei1titled, under his 
employment contract, to 8 11ours' pay at his 
rate of $1 an hour for the Christmas holiday, 
foregoes his holiday and works 9 hours on that 
day. During the entire week1 he works a total 
of 50 hours. He is paid, un:cler his contract, 
$50 as straight-time compensation for 50 hours 
plus $8 as idle holiday pay. Ji!e is owed, under 
the statute, an additional $5 jas overtime pre-
mium (additional half-time) 
1
:for the 10 hours 
in excess of 40. His rate of i $1 per hour has 
not been increased by virtue of the holiday pay 
but no part of the $8 holiday ~ay may be cred-
ited toward statutory overtllhe compensation 
clue. : 
The latter example shoulclibe distinguished 
from a situation in which an! employe~ is en-
titled to idle holiday pay only when he is ac-
tually idle on the holiday, and who, if he fore-
goes his holiday also, under h~s contract, fore-
goes his idle holiday pay. Tfe typical situa-
tion is one in which an employee is entitled by 
contract to 8 .hours' pay a.t hr.s rate of $1 an 
hour for certam named hohdays when no work 
is performed. If, how.ever, lw is required to 
work on such days, he does not receive his idle 
holiday pay. Instead he recaives a premium 
rate of $1.50 (time and one-half) for each hour 
worked on the holiday. If he 1 worked 9 hours 
on the holiday and a total of 5o hours for the 
00 On the requirements of the Act, se~ Part 777 (bulletin 
on payment of the minimum wage) as to minimum wage; 
section 778 2 (b) of this bulletin as to o'l!ert!me pay. 
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week, he would be owed, under his contract, 
$13.50 ( 9 x $1.50) for the holiday work and $41 
for the other 41 hours worked in the week, a 
total o£ $54.50. Under the statute (which does 
not require premium pay :for a holiday) he is 
owed $55 for a workweek of 50 hours at a rate 
of $1 an hour. Since the holiday premium 
qualifies as an overtime premium under section 
7 (d) (6) 81 the employer may credit it toward 
statutory overtime compensation due and need 
pay the employee only the additional sum of 50 
cents to meet the statutory requirements. 
If all other conditions remained the same 
but the contract called for the payment of $2 
(double time) :for each hour worked on the 
holiday, the employee would receive, under his 
contract, $18 ( 9 X $2.00) for the holiday work 
in addition to $41 for the other 41 hours worked, 
a total of $59. Since this holiday premium is 
an overtime premium under section 7 (d) (6), 
the employer may credit it toward statutory 
overtime compensation due. Since the total 
paid exceeds the statutory requirements, no ad-
ditional compensation is due under the Act~ In 
distinguishing this situation from that in ex-
ample (2) above, it should be noted that the 
contract provisions in the two situations are 
different and result in the payment of different 
amounts. In example (2) the employee re-
ceived a total of $17 attributable to the holiday 
(8 hours' idle holiday pay at $1 an hour and $9 
pay :for 9 hours' work on the holiday). In the 
situation discussed in this paragraph the em-
ployee received $18 pay for the holiday-double 
time for 9 hours of work. Thus, clearly, all of 
the pay in this situation is paid for and directly 
related to the number of hours worked on the 
holiday. 
. (e) "Show-up" and "0 all-B.ack" Pay 
Under some employment agreements, an em-
ployee may. be paid a minimum of a specified 
number of hours' pay at the applicable straight-
time or overtime rate on infrequent and spo-
radic occasions when, after reporting to work 
at his scheduled starting time on a regular work-
day or on another day on which he has been 
scheduled to work, he is not provided with the 
expected amount of work. The amounts that 
may be paid under such an agreement over and 
.m. S~e section 778.5 (c) of this bulletin. 
·abdve·what the·employee·wouhi receive if paid 
:at his customa·ry rate· only for tlie number of 
hours· worked are paid to compensate the em-
ployee for fue·time wasted by him in 'reporting 
·:for'work and to prevent undue loss of-pay re-
.;sulting from' the employer's :failure to provide 
expected work during regular hours; One of 
·the primary purposes of such· an arrange-
' ment is to discourage employers from calling 
their men ·in to work for only a; fraction of 
·a day when they inight get full..:time ·work else-
where. Pay arrangements 6f this kind are com-
monly referred· to as "show-up" or "reporting" 
~pay. •Under the principles and subject :to the. 
·conditions set forth in sections 778.3....:.778.5 · of 
·this bulletin; that portion ·of: such payment 
·which represents compensation at the applica-
ble rates for the straight-time or overtime hou-rs 
·actually worked, if any, during such period may 
be credited as straight~ time or overtime compen-
_'Sa.tion,' as the c:ise may be, in computing over-
time compensation due under··the .ACt. ·The 
kmount by which the· speCified number of hours' 
;pay· exceeds such compensation' for the hours 
actually worked is' considered as a paymerit that 
is not made for hours worked .. .As su'ch, it 'may 
·be exchided :froin the computation of the em-
p1oy'ee's reglilar rate and cannot be credited to~ 
ward statutory o·vertime compensation dt1e him. 
. · • To illustrate, ·assume'that an employee whose 
:w&kweek begins on Monday and who is paid 
'$1 ali hour reports for work on Monday accord-
ing to schedule and is sent home' after being 
given only 2 hours o£ work. He then works 8 
'hours each day on Tuesday through Saturday, 
hiclusive, making a total of 42· hours for the 
week. The employment agreement covering the 
employees in the plant, who normally work 8 
hours a day, Monday through Friday, provides 
that an employee reporting for scheduled work 
on any day will receive a minim'!liD of 4 hours~ 
w.ork or pay ... The employ13e thus receives not 
o:q.ly the $~ earned in the ~ hours of work on 
_Monday but anextra 2 hours' "show-up" pay, 
or $2 by reason of this agr~ement. .However, 
since this ·$2 in "show-up" pay is not regarded 
as compensation for hours worked, the. emplpy-
_ee's reg1,1lar rate remains $1 and tlw overtime 
requirements of the. Act are satisfied if he re-
ceives, in addition to the $42 straight-time pay 
:for 42 hours and the $2 "show-up" payment, the 
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'sum of $1 as extra compensation -for the 2 hours • 
of overtime work on Saturday. 
In· the interest o£ simplicity and·uni£ormity, 
these ··principles will be· applied also with re-
spect to typical minimum "call..:back'2 or ·''call-
·out" payments made pursuant to employment 
agreements. Typi-cally, sueh· minimum· pay-
ments consist of a specified number of hours' 
·pay at the ·applicable straight-time or overtime 
rates which an employee- receives on infrequent 
and sporadic occasions when, after his sched-
uled hours of work have ended and without pre-
arrangement, he responds to a call :from his em-
ployer to perform extra work. 
The application o£ these principles to call-
back payments· may be illustrated as follows : 
.An employment agreement provides a minimum 
o£ 3 hours' pay at time and one-hal£ for any 
employee called back to work outside his sched-
uled hours. The employees covered. by the. 
agreement normally work 8 hours· each day, 
Monday through Friday, inclusive, in a work-
week beginning on Monday, and ·are paid over-
time compensation at time and one-half for all 
hours worked in excess of 8 in any day or 40 
in any workweek. Assume that an employee 
covered by this agreement and paid at the rate 
of $1 an hour works 1 hour overtime or a total 
of 9 hours on Monday, and works 8 hours each 
on Tuesday through Friday, inclusive. After 
he has gone home on Friday evening he is called 
back to perform· an emergency job. His hours 
worked on the call total 2 hours and he receives 
3 hours' pay at time and one-half, or $4.50, 
nnder the call-back provision, in addition to 
$40 for working his regular schedule and $1.50 
for the overtime worked on Monday evening. 
In computing overtime compensation clue this 
employee under· the Act, ·the 43 actual hours 
(not 44) are counted as working time during 
the week. In addition to $43 pay at the $1 rate 
for all these hours, he has received under the 
agreement a premium of 50 cents for the one 
overtime hour. on Monday and of $1 for the 2 
·hours of overtime work on the call, plus an ex-
tra sum o£ $1.150 paid by reason of the provision 
for minimum call-back pay. For purposes of 
the Act, the extra premiums paid for actual 
hours of overtime work on Monday and on the 
Friday call (a total of $1.50) may·be exc1uded 
as true overtime premiums in computing his 
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regular rate for the week and may be credited 
toward compensation due m~der the Act, but 
the extra $1.50 received under ~he call-back pro-
vision is not regarded as paid ~or hours worked; 
therefore, it may be excluded! from the regular 
rate, but it cannot be credi{ed toward over-
time compensation due under the Act. The reg-
ular rate of the employee, tTherefore, remains 
$1.00, and he has received an overtime prem.ium 
of 50 cents on hour for 3 o-\rerthne hours of 
work. This satisfies the requirements of section 
7 of the Act. The same wpuld be true, of 
course, if, in the foregoing ~xample, the em-
ployee was called back outside his scheduled 
hours for the 2-hour emergency job on another 
night of the week or on Satt1rclay or Sunday, 
instead of on Friday night. 1 
(f) Pay for Non-produativJ Hours Distin-
f!Uished ! 
Under the Fair Labor St1andards Act an 
employee must be compensat~d for all hours 
worked. As a general rule the term "hours 
worked" will include (1) all til:ne during which 
an employee is required to be !on duty or to be 
on the employer's premises orj at a prescribed 
workplace and (2) all time 4uring which an 
employee is suffered or perfllitted to work 
whether or not he is required ~o do so. Thus, 
working time is not limited tq the hours spent 
in active productive labor, byt includes time 
given by the employee to the employer even 
though part of the time may he spent in idle-
ness. Some of the hours spent by employees, 
under certain circumstances, i:p. such activities 
as waiting for work, remaining "on call," trav-
eling on the employer's busines~ or to and from 
workplaces, and in meal period~ and rest periods 
are regarded as working time a1td some are not.32 
To the extent that these hours 1are regarded as 
working tin1e, paynient made as compensation 
for these hours obviously cann!ot be character-
ized as "payments not for hours: worked." Such 
compensation is treated in the l3ame manner as 
compensation for any other w<;>rking time and 
"'See Part 785 (Interpretative Bulleth:t on "hours worked'') 
which will replace Interpretative Bulleti)J. No. 13 as a state-
ment of the principles for determining hours workecl under the 
Fair Labor Standards .Act, ns amended. ! For a discussion of 
travel time in particular and preliminary and postliminary 
activities in general ns wm·klng time see l?art 790 (statement 
on efl'ect of Portal-to-Portal .Act of 1947)1 
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is, o:f course, included in the regular rate of 
pay. 1Yhere payment is ostensibly made as 
compensation for such of these hours as are 
not regarded as working time under the Fnir 
Labor Standards Act, the payment is neverthe-
less included h1 the regular rate of pay unless 
it qualifies for exclusion from the regular rate 
under section 7 (d) (2) as one of a type of 
"payments made for occasional periods when 
no work is performed clue to. * *· * failure 
of the employer to provide sufficient work, or 
_other similar cause" as discussed in section 778.7 
(c) of this bulletin. For example, an employ-
ment contract may provide that employees who 
are assigned to take calls for specific periods 
·will receive a payment of $2 for each 8-honr 
period during which they are "on call" in ad-
dition to pay at their regular (or overtime) 
rate for hours actually spent in making calls. 
If the employees who are thus on call are not 
confined to their homes or to any particular 
place, but may come and go as they please, pro-
vided that they leave a telephone number at 
which they may be reached, the hours spent "on 
call" are not considered as hours worked. The 
payment received by such employees for such 
"on call" time is, therefore, not allocable to m1.-y 
specific hours of work, although it is clearly 
paid as compensation for performing a duty 
involved in the employee's job. The payment 
must therefore be included in the employee's 
regular rate in the same manner as any pay-
ment for services, such as an attendance bonus, 
which is not related to any specific hours of 
work. 
(g) "Othe'l' Simila1• Payments" 
The. preceding paragraphs of this section 
have enumerated and discussed the basic types 
of payments which are excluded from the reg-
ular rate under section 7 (d). (2) because they 
are not made as compensation for hours of 
work. Since various miscellaneous payments 
are paid by an employer to an employee 
under peculiar circumstances, it was not con-
sidered feasible to attempt to list them. It is 
clear that the clause was not intended to permit 
the exclusion from the regular rate of payments 
such as bonuses or the furnishing of facilities 
like board and lodging which, though not df-
'rectly attributable to any p(Jif'tioular hours o:f 
work are, nevertheless, clearly understood to 
be compensation for services. 
A few examples may serve to illustrate the 
type of payments intended to be excluded as 
"other similar payments": 
Sums paid to an employee for the 
rental o:f his truck or car. 
Loans or advances made by the em-
ployer to the employee. 
The cost to the employer of conveniences 
furnished to the employee such as parking 
space, restrooms, lockers, on-the-job medical 
care and recreational facilities. 
Section 778.8-T ALENT FEES IN THE 
RADIO AND TELEVISION INDUS-
TRIES 
Section 7 (d) (3) provides for the exclusion 
from the regular rate of "talent fees (as such 
talent fees are defined and delimited by regula-
-tions of the Administrator) paid to performers, 
including announcers, on radio and television 
programs." Regulations defining "talent fees" 
have been issued and published in the Federal 
Register as Part 550. Payments which accord 
with this definition are excluded from the regu-
lar rate. 
SPECIAL PROBLEIVIS 
Section 778.9-REDUCTION IN WORK-
WEEK SCHEDULE WITH NO CHANGE 
IN PAY 
- (a) General Statement 
Since the regular rate of pay is the average 
hourly rate at which an employee is actually 
employed, and since this rate is determined by 
dividing his total remuneration for employment 
(except statutory exclusions) for a given work-
week by the total hours worked in that work-
-week for which such remuneration was paid, it 
necessarily follows thatif the schedule o~ hours 
is reduced while the pay remains the same, the 
regular rate has bee~ increased. 
(b) Effeot on Salary for Fixed Workweek 
If an employee was hired at a salary of $40 
for a fixed workweek of 40 hours, his regular 
rate at the time of hiring was $1 per honr: lf 
his workweek is later reduced to a fixed: work-
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week of 35 hours while his salary remains the 
same, it is the fact that it now takes him only 
35 hours to earn $40, so that he earns his salary 
at the average rate of $1.14 per hour. His regU-
lar rate thus becomes $1.14: per hour; it.is no 
longer $1 an hour. Overtime pay is due under 
the Act only for hours 'worked in excess of 40, 
not 35, but if the understanding of the parties 
is that the salary of $40 now covers 35 hours of 
work and no more, the employee would be owed 
$1.14 per hour under his employment contract 
for each hour worked between 35 and 40. He 
would be owed time and one-half of $1.14: 
($1.71) per hour, under the statute, for each 
hour worked in excess of 40 in the workweek. 
In weeks in which no overtime is worked only 
the provisions o£ section 6 of the Act, requiring 
the payment o£ not less than 75 cents per hour; 
apply, so that the employee's right to receive 
$1.14 per hour is enforceable only under his 
contract. However, in overtime weeks the Ad-
ministratorhas the duty to insure the paymen~ 
oftiine and one-half the employee's regular_ rate 
o£ pay for hours in excess of 40 and overtime 
cannot be said to have been paid until all 
straight-time compensation due the employee 
under the statute or his employment contract 
has been paid. Thus if the employee works 41 
hours in a particular week, he is owed his salary 
for 35 hours-$40, 5 hours pay at $1.14 per hour 
for the 5 hours between 35 and 40-$5.70, and 
one hour's pay at $1.71 for the one hour in excess 
-of 40-$1.71, or a total of $4 7.41 £or the week. 
(c) Effeot if Salary is for Variable Workweek 
The discussion in the prior paragraph sets 
forth one result o£ reducing the workweek from 
40 to 35 hours. It is not either the necessary 
result or the only possible result. As in all 
-cases o£ employees hired on a salary .basis, the 
-regular rate depends in part on the agreement 
o£ the parties as to what the salary is intended 
to compensate. In reducing the workweek to 
-35 hours the parties may agree to change the 
basis of the _employment arrangement by pro-
viding that the salary which formerly covered 
a ped workweek of 40 hours now covers a vari-
able workweek up to 40 hours. If this is the 
·new agreement, the employee receives $40 for 
"work:weeks of varying lengths, such as 35, 36, 
38, or 40 hours. His rate thus varies from week 
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to week, but in weeks o£ 40 hours or over, it is 
$1 per hour (since the agreement o£ the parties 
is that the salary covers up tQ 40 hours and no 
more) and his overtime rate,: for hours in ex-
cess of 40, thus remains $1.50] per !hour. Such 
I 
a salary arrangement presum~bly contemplates 
that the salary will be paid in full for any work-
week of 40 hours or less. The employee would 
thus be entitled to his full salary if he worked 
only 25 or 30 hours. No ded~1etions :for hours 
not worked in short workweekS would be made.88 
(d) "Effect on Hourly Rate E1(1Jployees 
A similar situation is presented where 
employees have been hired at an hourly rate of 
pay and ha.ve customarily wo~ked a fixed work:. 
week. If the workweek is r~duced from 40 to 
35 hours witJhout reduction ~n total pay, the 
average hourly rate is thereby increased as in 
(b) above. If the reduction jin work schedule 
is accompanied by a new agre¢ment altering the 
mode of compensation fronl. an hourly rate 
ba.sis to a fixed salary for a variable workweek 
up to 40 hours, the results 1 described in (c) 
above follow. · 
(e) Effect on Salary Ooveri7fg 111ore Than 1/) 
Hours' Pay ; 
The same reasoning applies' to a salary cover-
ing straight-time pay for a longer workweeK. 
If an employee was hired at: a fixed salary of 
$55 for 55 hours of work, he was entitled to 
statutory overtime for the 15 hours in excess 
of 40 at the rate of 50 cents per hour (ha:I:f-
time) in addition to his salafY· If the work-
week is later reduced to 50 hours, with the 1m-
derstanding between the parties that the salary 
covers all hours up to 55, his regular rate in any 
week of 55 hours or less is det~ri:nined by divid-
ing the salary by the number! of hours worked 
to earn it in that particula~ week, and addi-
tional half-time, at that rat~.', is due for each 
hour in excess of 40. In weeks of 55 hours 
or more, his regular rate is] $1 per hour. If 
the understanding of the p~rties is that the 
salary now covers a fiwed workweek of 50 hours, 
his regular rate is $1.10 per hour· in all weeks. 
This assumes that when an employee works 
less than 50 hours in a parti9ular week, deduc-
.., For n discussion of the ell'ect of d~ductions on the regular 
rnte, see section 778.12 of this bulletin. 
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tions are- made at the rate of $1.10 per hour 
for the hours not worked. 
The reasoning does not, of course, apply to a 
~ituation in which the former earnings at both 
straight-time and overtime are paid to the em-
ployee for the reduced workweek. Suppose an 
employee was hired at an hourly rate· of $1 
an hour and regularly worked 50 hours, earn-
ing $55 as his total straight-time and overtime 
compensation, and the parties now agree to 
reduce the workweek to 46 hours without any 
reduction in take-home pay. The parties in 
such a situation may agree to an increase in the 
hourly rate from $1 per hour to $1.12~ so that 
for a workweek of 46 hours (the reduced sched-
ule) the employee's straight-time and overtime 
earnings will be $55. The parties cannot, how-
ever, agree that the employee is to receive ex-
actly ~55 as total compensation (including ~rv:er­
time pay) for a workweek .val'1Jing, for ex:-
ample, up to 50. hours, unless he does so pur-
suant to contracts specifically permitted in sec-
tion 7 (e) of the Act, as discussed in section 
778.18 of this bulletin. An employer cannot 
otherwise discharge his statutory obligation to 
pay overtime compensation to an employee who 
does not work the same fixed hours each week 
by paying a fixed amo~mt purporting to cover 
both straight-time and overtime compensation 
for an· "agreed" number of hours. To permit 
such a practice without proper statutory safe-
guards would result in sanctioning the circum-
vention of the provisions of the Act which re-
quire that an employee who works more than 
40 hours in any workweek be compensated, in 
accordance with express Congressional intent, 
at time and one-half-his regular rate of pay for 
the burden of working long hours. In arrange-
ments of this type, no additional financial pres-
sure would fall upon the employer and no ad-
ditional compensation would be due to the em.-
ployee under such a plan untiL the workweek 
exceeded 50 hours. · 
.(f) Temporary or Sporadic Reduction in 
Schedlule 
The problem o:f reduction in the workweek 
is somewhat different where a temporary reduc-
tion is involved. Reductions :for the period o£ 
a dead or slow season follow the rules announced 
above. . However, reduction on a more tempo-
rary or sporadic basis presents a different 
problem. It is obvious that as a matter of 
simple arithmetic an employer might adopt a 
series of different rates for the same work, vary-
ing inversely with the number of overtime hours 
worked in such a way that the employee would 
earn no more than his straight-time rate no mat-
ter how many hours he worked. If he set the 
rate at $1 per hour for all workweeks in which 
the employee worked 40 hour or less, 98% cents 
per hour for workweeks of 41 hours, 95 cents 
for workweeks of 42 hours, 91 cents for work-
weeks of 50 hours, and so on, the employee 
would always receive ( fo~ straight time and 
overtime at these "rates") precisely $1 an hour 
and no more regardless of the number of over-
time hours worked. This is an obvious book-
keeping device designed to avoid the payment 
of overtime compensation and is not in accord 
with the law. The regular rate of pay of this 
employee for overtime purposes is, obviously, 
the rate he earns in the normal nonovertime 
week-in this case, $1 per hour. 
The situation is different in degree but not 
in principle wl1ere employees who have baen 
hired at a bona fide 80-cent rate usually working 
50 hours and taking home $44 as total straight 
time and overtime pay for the week are, during 
occasionaJ weeks, cut back to 42 hours. I:f the 
employer raises their rate to $1 for such weeks 
so that their total compensation is $43 for a 42~ 
hour week the question may properly be asked, 
when they return to the 50-hour week, the SO-
cent rate and the gross pay of $44, whether the 
SO-cent rate is really their regular rate. Are 
they putting in 8 additional hours of work for 
that extra dollar or is their "regular" rate really 
now $1 an hour since this is what they earn in 
the short workweek~ It seems clear that where 
different rates are paid from week to week for 
the same work and where the difference is justi-
fied by no factor other than the number of hours 
worked by the individual employee--the longer 
he works the lower the rate-the device is eva-
sive and the rate actually paid in the shorter 
or nonovertime week is his regular rate for 
overtime purposes in all weeks. 
(g) Plan for Gradual Permanent Reduction in 
Schedule 
In some cases, pursuant to a definite plan for 
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the permanent reduction of the normal sched-
uled workweek from, say, 48 hours to 40 hours, 
an agreement is entered into with a view to 
lessening the shock caused by the expected re-
duction in take-home wages. The agreement 
may provide for a rising scale of rates as the 
workweek is gradually reduced. The varying 
rates established by such agreement will be 
recognized as bona fide in the weeks in which 
they are respectively operative provided that 
( 1) the plan is bona fide and there is no effort 
made to evade the overtime requirements of the 
Act; (2) there is a clear downward trend in 
-the duration of the workweek throughout the 
period of the plan even though fluctuations 
from week to week may not be constantly down-
ward; and (3) the various rates are operative 
for substantial periods "tmder the plan ariel do 
not vary frmn week to week in accordance with 
the number of hours which any particular em-
ployee or gToup happens to work. 
(h) Altet•nating Workweeks of Different Fixed 
Lenr;tl/,8 
In some cases an employee is hired on a salary 
basis with the understanding that his weekly 
salary is intended to cover the fixed .schedule 
of hours (and 110 more) and that this fixed 
schedule provides for alternating workweeks of 
different fixed lengths. For example, many of-
fices operate with half staff on Saturdays and, 
in consequence, employees are hired at a fixed 
salary covering a fixed working schedule of 
'7 hours a clay Monday through Friday and 
5 hours 011 alternate Saturdays. The parties 
ag1·ee that extra compensation is to be paid for 
all hours worked in excess of the schedule in 
either week, at the base rate for hours between 
35 and 40 in the short week and at time and 
one-half such rate for hours in excess of 40 in 
all weeks. Such an arrangement results in the 
employee's working at two different rates of 
pay-Ya5 of the salary in short workweeks and 
*0 of the salary in the longer weeks. If the pro-
visions of such a contract are followed, if the 
nonovertime hours are compensated in full at 
the applicable regular rate in each week and 
overtime compensation is properly computed 
for hours in excess of 40 at time and· one-half 
the rate applicable in the particular workweek, 
the overtime requirements of the Fair Labor 
778.9 (h) i 
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-Standards Act will. be met.i While this situa-
tion bears some resemblanbe to the one dis-
cussed in paragraph (f) of ~his section, there is 
this significant difference: Jthe arrangement is 
permanent, the length of t.p.e respective work-
weeks and the rates for St~ch weeks are fixed 
on a permanent-schedule b~sis far in advance 
and are therefore not subject to the control of 
the employer and do not vafy with the fluctua-
tions in business. In an arrangement of this 
kind, if the employer requited the employee to 
work on Saturday in a we~k in which he was 
scheduled for work only on tf1e Monday through 
Friday schedule; he would pe paid at his regu-
lar rate for all the Saturday hours in addition 
· to his $a1ary. · 
Section 778.10-CHANGE 1 IN THE BEGIN· 
NING OF THE W<!>RKWEEK 
As stated in section 778.2 i(c) of this bulletin, 
the beginning of the workw~ek may be changed 
for an employ.ee or for a gr9up of employees if 
the change is intended to b~ permanent and is 
not designed to evade the ovf' rtime requirements 
of the Act. A change in t e workweek neces-
sarily results in a situation i which one or more 
hours or days fall in both tp.e "old" workweek 
as previously constituted a:q.d the "new" work-
week. Thus, if the workwe~k in the plant com-
menced at 1- a. m. on Mondaf and it is now pro-
posed to begin the workwe8f at 7 a.m. on Sun-
day, the hours worked £rorq. 7 a. m. Sunday to 
7 a. m. Monday will. cons~itute both the last 
hours of the old workweek 
1
and the first hours 
of the newly established wrrkweek. 
If the hours which fall /within both work-
weeks are hours in which ;the employee does 
no work, his statutory compensation for each 
workweek is, of course, dJterminable in pre-
. cisely the same manner as I it would be if no 
overlap existed. If, on th~ other hand, some 
of the employee's working time falls within 
hours which are included in both workweeks, 
the Wage and Hour Division, as an enforcement 
polioy, will assume that the overtime require'-
ments of section 7 of the Act have been satisfied 
if computation is made·as follows: 
(1) Assume first that the overlapping hours 
are to be counted as hours ~or ked- only in the 
old workweek and not in 'the new; compute 
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straight-time and overtime-:--eompensation due 
for each of the two workweeks on this · bas~s 
and total the two sums. 
(2) Assume now that the overlapping hours 
are to be counted as hours worked only in the 
. new workweek and not in the old, and complete 
the total computation accordingly. 
(3) Compare the two totals and pay the 
higher. 
Suppose that, in the example given, the em-
ployee worked 5 hours on Sunday, March .12, 
1950. His workweek commenced at 7 a. m. on 
Monday, March 6th and he worked 40 hours 
March 6th through. 11th so that for that week 
he would be owed straight-time and overtime 
compensation for 45 hours. The proposal is to 
· commence the workweek at 7 a. m. on March 
12th. . In the week from 'Sunday, March 12, 
through Saturday, March 18, the employee 
worked a total of 40 hours, including the 5 
hours worked on Sunday. It is obvious that 
the allocation of the Sunday hours to the old 
workweek will result in higher total compensa-
tion to the employee for the 13-day period. He 
should, therefore, be paid (if his rate were $1 
an hour) $47.50 for the period from March 6th 
through March 12th, and $35 for the period 
from March 13th through March -18th. 
The fact that this method of compensation is 
permissible under the Fair Labor Standards 
-Act will not alter any obligation the employer 
may have under his employment contract to 
·pay a greater amount of overtime compensation 
for the period in question. 
Section 778.11-RETROACTIVE PAY . 
INCREASES 
Where a retroactive pay increase is awarded 
to employees as a result of collective bargain-
-ing or oth!3rwise, it operates to increase the 
regular rate of pay of the employees for the 
period of its retroactivity .. Thus, if an em-
~ployee is awarded a retroactive increase of 10 
cents per hour, he is owed, under the Fair 
_·Labor Standards Act, a retroactive increase of 
-15 cents for each overtime hour he has worked 
during the period, no matter what the agree-
ment of the parties may be. A retroactive pay 
increase in the form of a lump sum for a par-
_ticular _pe:dod. ·must be prorated back over the 
:hours of the period to which it is allocable to 
determine the resultant increase in the regular 
rate, in precisely the same manner as a lump 
sum bonus. 8~ · 
Section 778.12-HOW DEDUCTIONS AF-
FECT THE REGULAR RATE 
The word "deduction" is often loosely used 
to cover reductions in pay resulting from sev-
eral causes: 
(1) Deductions to cover the cost to the em-
ployer of furnishing board, lodging and other 
facilities, within the meaning of section 3 (m) 
of the Act. 
(2) Deductions for other items such as tools 
and uniforms which are not regarded as "facili-
ties." 
(3) Deductions authorized by the employee 
(such as union dues) or required by law (such 
as taxes and garnishments). 
( 4) Reductions in _a fixed salary paid for a 
fixed workweek in weeks in which the employee 
fails to work the full schedule. 
( 5) Deductions for disciplinary reasons. 
It may be briefly stated that the regular rate 
of pay of an employee whose earnings are sub-
ject to deductions of types (1), (2), and (3) 
is determined by dividing his total compensa-
tion (except statutory exclusions) befor:e deduc-
tions by the total hours worked in the work-
week.:35 
The reductions in pay described in category 
( 4) are not, properly speaking, "deductions" at 
all. If an employee is compensated at a fixed 
salary for a fixed workweek and if this salary 
is reduced by the amount of the average hourly 
earnings for each hour lost by the employee in 
a short workweek, the employee is, for all prac-
tical purposes, employed at an hourly rate of 
pay. This hourly rate is the quotient of the 
fixed salary divided by the fixed number of 
hours it is intended to compensate. If an em-
ployee is hired at a fixed salary of $40 for a 
40-hour week, his hourly rate is $1. When he 
works only 36 hours he is therefore entitled to 
a< For a discussion of the method of allocating bonuses to 
the hours of the pt>riod clurlng which they were earned, see 
section 778.6 (b) of this bulletin. 
•• For a full discussion of c1eductions of categories (1), 
(2), and (3), see sections 777.11-777.15 of Part 777 (bulletin 
on payment of the minimum wnge). 
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$36. · The employer makes.a ~'deduction" of $4 
from his salary to achieve this result. The rate 
is not altered. 
·when an employee is paid a fixed salary for a 
workweek of variable hours (or a guarantee of 
pay under the provisions of section 7 (e) of the 
Act,36 ) the understanding is that the salary is 
due the employee in short workweeks as well 
as in longer ones a.nd "deductions" of this type 
are not made. Therefore, in cases where the 
understanding of the parties is not clearly 
shown as to whether a fixed salary is intended 
to cover a fixed or a variable workweek, the prac-
tice of making "deductions" from the salary 
· for hours not worked in short weeks will be 
considered strong, if not conclusive, evidence 
that the saliDry covers a fixed workweek. 
¥\There deductions are made for disciplinary 
·reasons (category ( 5) ) , the regular rate of an 
employee is computed before deductions are 
made, as in the case of deductions of types (1), 
· (2), and (3) above. Thus where disciplinary 
deductions are made from a pieceworker's earn-
ings, the earnings at piece rates must be totaled 
and divided. by the total hours worked to deter-
· mine the regular rate before the deduction is 
applied. It should be noted that although an 
employer may penalize an employee for late-
ness by deducting a half hour's straight-time 
pay from his wages, for example, for each half 
hour, or fraction thereof, of his lateness, the 
employer must still count as hours worked all 
the time act1tally worked by the employee in de-
termining the amount of overtime compensation 
due for the workweek. In no event may such 
-deductions (or deductions of type (2)) reduce 
·the earnings below an average of 75¢ for the first 
40 hours nor cut into any part of the overtime 
·compensation due the employee.87 
Section 778.13-PRIZES AS BONUSES 
(a) General Statement 
All compensation (except statutory exclu-
sions) paid by or on behalf of an employer to 
/ 
•• Discussed in section 778.15 of this bulletin. , 
"'For a full discussion of the limits placed on such deduc-
tions, see sections 777.11 and 777.12 of Part 777 (bulletin on 
payment of the minimum wage). The principles sefl 
forth with relation to deductions have no application to situa-
tions involving refusal or failure to pay the full amount 
of wagt-s due_ See, ibid., 777.12; also section 778.16 of this 
bulletin. 
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an employee as remuneratibn £or employment 
must be included in the re~lar rate, whether 
paid in the form o£ cash ·o:rl otherwise. · Prizes 
are therefore inCluded in Jhe ·regular rate i£ 
they are paid to an employ
1
ee as .re~uneration 
':for employment. If there:fore It IS asserted 
that a particular ?rize is n4t to be iD;cluded in 
the regular rate, It must b~ shown either -that 
the prize was ·not paid tol the employee ·for 
employment, or that it is npt a thirig of value 
which is part of wages. ! 
. . I (b) 0 ontests and Awards 1 
. Where ,the prize is awar~ed for the quality, 
quantity, or efficiency of w kd~ne by the em-
ployee .during his custom ry working hours 
at his normal assigned tas (whether. Ol!- the 
employer's premises or els where) it is obvi-
ously paid as additional re · uneration for em-
. ployment, T~us prizes pa d for cooperation, 
courtesy, efficienyy, higbes
1 
production, best 
attend,ance, best qmtlity of. york, greatest num-
ber o£ overtime hours worked, etc., are part of 
the regular rate of pay. Hithe prize. is paid in 
cash, the amount paid must be apocated over 
the period during which it *tas earned to deter-
mine the resultant increa e in the average 
.hourly rate for e~h week f the period,88 I£ 
the prize is merchandise, ~1e cost to the em-
ployer is the sum which ~ust be allo<?ated. 
Where the prize is either c~sb or merchandise, 
with the choice left to the e~ployee, the amount 
to be allocated is the amoun~ (or the cost) of the 
actual prize be accepts. , . 
·where the prize is awarded for activities out-
side the customary workin! _hours of the em-
ployee, beyond the scope o his customary du-
ties or away from the empl yer's premises, the 
question of whether the cfmpensation is re-
muneration for employme t will depend on 
such factors as the amount o time, i:f any, spent 
by the employee in competi g, the relationship 
between the contest activities and the usual 
work of the employee, whether the competition 
involves work usually perf~rmed by other em-
ployees for employe;rs,_ whether an employee is 
specifically urged to partici~ate or led to l;lelieve 
that he will not merit proJjnotion or advance-
ment unless he participates.! .. · 
aa For ·the method of allocation, lee section 778.6 (b) of 
this bulletin. r 
I 
I 
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By way of example,·,a· prize· paid far· work 
performed in c>btaining new business for an· em-
ployer would be regarded as ·remuneration for 
employment. Although the duties o£ the em-
ployees who participate in the contest may not 
normally encompass this type of work, it is 
work of a kind normally performed by sales-
men :for their employers. 59 On the other band, 
a prize or bonus paid to an e;mployee when a 
sale is made by the company's sales representa-
tive to a person whom be recommended ·as 
·a good sales prospect would not be regarded· as 
compensation for services if in fact the prize-
winner performed no work in securing the name 
o:f the sales prospect and spen:t no time on the 
matter for the comp·any in any.way. 
(c) Sur;gestion System Awards :-.~ •. 
In this connection, the question bas been 
raised whether awards made to employees for 
suggestions submitted under a suggestion ·sys-
tem plan are to beregarded as part Of the regu-
lar rate. There is no· bard and fast rule on this 
point as the term "suggestion system"· has been 
used to describe a variety of widely differing 
plans. It may be generally stated, however, 
.that prizes paid pursuant to· a bona fide sugges-
tion system plan may be exclude'd :from the reg-
_ular rate at least in situations where it is the 
fact that: · 
(1) the amount of the prize has no relatibn 
to the earnings of the employee at his job but is 
rather geared to the value to the company of the 
suggestion which is submitted; and 
(2) the prize represents a bona fide award for 
·a suggestion which is the result of· additional 
effort or ingenuity unrelated to and outside the 
scope oftbe usual and customary drities of any 
·employee of the class eligible to participate and 
the ,prii~ is not used as a sub.stitute for wages; 
and ·· · 
(3) no employee is required or specifically 
·urged to ·participate in the suggestion system 
plan or.led .to believe. that he w:ill not. merit 
s9 The time spent by the employee in competing for such a 
prize (whether successfully or not) is working time and must 
·be counted as such in. determining overtime compensation due 
under the Act. This subject will be more fully discussed in 
· Part 785 (bulletin on hours worked) which will replace 
Interpretative Bulletin No. 13 as n statement of the principles 
for determining hours worked under the Fair Labor Standards 
Act. 
promotion or advancement (or retention of his 
existing job) unless he submits suggestions; and 
( 4) the invitation to employees to submit 
suggestions is general in nature and no specific 
assignment is outlined to employees (either as 
individuals or as a group) to work on or de-
velop; and 
( 5) there is no time limit during which sug-
gestions must be submitted; and 
( 6) the employer has, prior to the submis-
sion of the suggestion by an employee, no notice 
or knowledge of the fact that an employee is 
working on the preparation of a suggestion un-
der circumstances indicating that the company 
approved the task and the schedule of work 
undertaken by the employee. 
Section 778.14-LUMP SUM ATTRIBUTED 
TO OVERTIME 
Section 1 of the Act requires the payment of 
overtime compensation for hours worked in ex-
cess of 40 at a. rate not less than one 2-nd one-half 
times the regular rate. The overtime rate is a 
rate per hour. 
Where employees are paid on some basis 
other than an hourly rate, the regular hourly 
rate is derived by dividing the total compensa-
tion (except statutory exclusions) by the total 
hours of work for which the payment is made. 
To qualify as an overtime premium under sec-
tion 7 (d) (5), (6) or (7), however, the extra 
compensation must be paid pursuant to a pre-
mium rate which is a rate per hour.40 To qual-
ify under section 1 (d) ( 5) this rate must be 
greater than the regular rate, either a fixed 
amount per hour or a multiple of the rate, such 
as time and one-third. To qualify under sec-
tion 1 (d) ( 6) or (7) the rate may not be less 
than time and one-half the bona fide rate estab-
lished in good faith for like work performed 
during nonovertime hours. It may not be less 
than time and one-half but it may be more. It 
may be a standard multiple greater than one 
and one-half (for example, double time) ; or it 
may be a fixed sum of money per hour which is, 
•• Sections 7 (e) nnd 7 (f) of the Act provicle for special 
exceptions from this rule. These nre discussed in sections 
778.18, 778.19, nnd 778.20. 
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as an arithmetical fact, at least time and one-
half the regi.1lar rate (for example, if the regu-
lar rate is $2 per hour, the overtime rate may not 
be less than $3 but it may be set at a higher 
arbitrary figure such as $3.20 per hour). 
Where an employee works a regular fixed 
number of hours each week, it is, of course, 
proper to pay him a fixed sum, for his over-
time work, determined by multiplying his over-
time rate by the number of overtime hours regu-
larly worked. However, a premium in the 
form of a lump sum which is paid for work 
performed during overtime hours without re-
gard to the number of overtime hours worked 
does not qualify as an overtime premium even 
though the amount of money may be equal 
to or greater than the sum owed on a per-hour 
basis. For example, an agreement that pro-
vides for the payment of a flat sum of $15 to 
employees who work on Sunday does not pro-
vide a premium which will qualify as an over-
time premium, even though the employee's 
straight-time rate is $1 an hour and the em- · 
ployee always works less than 10 hours on 
Sunday. Likewise, where an agreement pro-
vides for the payment for work on Sunday of 
either the flat sum of $15 or time and one-half 
the employee's regular rate for all hours worked 
on Sunday, whichever is greater, the $15 guar-
ant~ed payment is not an overtime premium. 
The reason for this is clear. If the rule were 
otherwise, an employer desiring to pay an em-
ployee a fixed salary regardless of the number 
of hours worked in excess of 40 in the workweek 
could merely label as overtime pay a fixed por-
tion of such salary sufficient· to take care of 
compensation for the maximum number of 
hours that would be worked. The Congres-
sional purpose to effectuate a maximum hours 
standard by placing a penalty upon the per-
formance of excessive overtime work would thus 
be defeated. For this reason, where extra com-
pensation is paid in the form of a lump sum 
for work performed in overtime hours, it must 
be included in the regular rate and may not 
be credited against statutory overtime com-
pensation due. 
The same reasoning applies where employees 
are paid a flat rate for a special job performed 
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during overtime hours, wit:hout regard to the 
time actually consumed in p~rformance:11 The 
total amount paid must be included in the reg-
ular rate; no part of the amdunt may be credited 
toward statutory overtime cpmpensation due. · 
It may be helpful to giv~ a specific example 
illustrating the results of p~ying. an employee 
on the basis under discussionl 
An employment agreeme:O:t calls for the pay-
ment of $1 per hour for wo~k during the hours 
· established in good faith as I the basic workday 
or .workweek; it provides fpr the payment of 
$1.50 per hour for work du,ring hours outside 
the basic workday or wor*week. It further 
provides that employees doing a special: task 
outside the basic workday 0r workweek shall 
receive .6 hours' pa,y ·at thel rate of $1.50 per 
·hour (a total p·ayment of $9) regardless of the 
time actually consumed in performance. 
. Suppose an emplo·yee wo;rks the following 
-schedule. (The hours .marB;ed by an asterisk 
wer:e spent in: the performance of -the special 
-work.) 1 
I 
M T 
1
W T F S S 
· Hours ·within basic 
:workday_________ 8 8 7 8 8 0 0 
Pay under contract_ $8 $8 ' $7 $8 $8 0_ . ,Q 
Hours outside basic 
kd 2 *2. 1 1.0 0 4.0 wor a.y_________ 1 
Pay under contract_ $3 $9 $~. 50 0 0 $6 0 
• • . I 
To determine the :r:egular r~te, th~ total·com-
pensati_qn . (except statutory i exclusions) mu~t 
-be divided by the total numbet of hours worked. 
The oniy sums to be exc~uded in this s~tuation 
are the extra premiums provH:led by a premium 
-rate. (fJ. r:ate per hou'P) for work outside th.e basic 
vro].'kday and. workweek, wh,i4h qualify for .ex-
. ciusion under section 7 (d) rn of the. Act.42 
The $3 paid on Monday, tij.e $1.50 paid on 
Wednesday and the $6 paid ion Saturday are 
paid pursuant to rates. whicli qualify. as. pre-
-mium rates under section 7 (.~) (7) of the Act. 
The total . eflJtra compensa~ion (over the 
straight-time pay for these ho;urs) provided by 
these premium rates is $3.150. i!'he sum of $3.50 
should be subtracted from th~ total of. $58.50 
I 
' 41 This situation is to be distlnguisheif from· "show-up'' and 
"call-back". pay. situations discus~ed in:.section 778.7 (e) of 
this bulletin. It is also to be distinguished from payment at 
time and one-half the applicable rate to pieceworkers for work 
performed during overtime hours, as discussed in Section 
778.19. . . 
. •• .As discussed in section 778.5 (d) of this bulletin: 
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paid· to the employee. No part of the -$9 paid 
for the special work performed on Tuesday 
qualifies for exclusion. The remaining $55 must 
thus be divided by 48 hours to determine the 
regular rate-$1.146 per hour. The employee is 
owed one-half this rate for each of 8 overtime 
hours worked-$4.58. The extra compensation 
in the· amount of $3.50 paid pursuant to pre-
mium rates which qualify as overtime premiums 
-may be- credited toward the $4.58 owed. No 
· part of the $9 premium may be so credited. The 
employer must pay the employee an additional 
· $1.08 . as .. statutory overtime pay-a total of 
$59.58 for the week. 
Section 778.15-"T,ASK', -BASIS -OF 
PAYMENT 
.Under some employment agreements .. em-
ployees are paid according to a job or t!lskrate 
without regard to th,e n\[mber of hours con-
. sumed in completing the task .. Such agreeme11ts 
take various forms but the two most usual forms 
are these: . 
a) It is determined (sometimes on tll.e basis 
of a time study) that an employee (or group) 
should complete a particular task in. 8 hours. 
·Upon the completion of the task the employee is 
credited with 8 "hours" of work though in fact 
he may have worked more or less than 8 hours 
to complete the task. At the el).d of, the wee;k 
the employee is pa:ld at a,n, estab.lished hourly 
·rate for the first 40 of the "hDl~rs" so credited 
·and at time ~nd one-half such rate for th.e 
"hours" so credited in excess of 40. The num-
ber of "hours" credited to the employee bears 
no necessary relationship to the number of hours 
·actually worked. It may be greater or lel?s. 
"Overtime" may be payable in some cases after 
· 20 hours of work; in others only after 50 hours 
or any other number of hours. . 
(2) A similar task is set up and 8 hours, pay 
at the established rate is credited for the com-
pletion of the task in 8 hours or less. If the 
employee fails to complete the task in 8 hours 
he is paid at the established rate for each of 
the first 8 ~ours he actually worked.- For work 
i!l excess of:8 hours or after the task is com-
pleted (whichever occurs first) he is paid time 
and one-half the established rate for each hour 
worked. He is paid weekly overtime compen-
sation for hours in excess of 40 actual or "task" 
hours (or combination thereof) for which he 
-received pay at the established rate. "Over-
time" pay under this plan may be due after 20 
hours of work, 25, or any other number up to 40. 
These employees are in actual fact compen-
sated on a daily-rate-of-pay basis. In plans of 
the first type, the established hourly rate never 
controls the compensation which any employee 
actually receives. Therefore, the established 
rate cannot be his regular rate. In plans of 
the second type the rate is operative only for 
the slower employees who exceed the time al-
lotted to complete the task; for them it operates 
in a manner similar to a minimum hourly guar-
antee for piece workers.43 On such days as it is 
operative it is a genuine rate; at other times it 
is not. 
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Since the premium rates (at time and one-
half the established hourly rate) are payable 
under both plans for hours worked within the 
basic or normal workday (if one is established) 
and without regard to whether the hours· are 
or are not in excess of 8 per day or 40 per week, 
they cannot qualify as overtime premiums under 
section7 (d) (5), (6) or (7) of the Act. They 
must, therefore, be included in the regular rate 
and no part of them may be credited against 
statutory overtime compensation due. Under 
plans of the second type, how·ever, where the 
pay of an employee on a given clay is actually. 
controlled by the established hourly rate (be-
cause he fails to complete the task in the 8-hour 
period) and he is 1_:>aid at time an:d one-half 
the established rate for hours in excess of 8 hours 
actually worked, the premium rate paid on that 
day will qualify as an overtime premium under 
section 7 (d) ( 5). 
An example of the operation of a plan of the 
second type may serve to illustrate the effects 
of payment on a task basis. 
The employment agreement establishes a basic 
hourly rate of $1 per hour, provides for the 
payment of $1.50 per hour for overtime work 
(in excess of the basic workday or workweek) 
and defines the basic workday as 8 hours, and the 
basic workweek as 40 hours, Monday throu()'h 
Friday. It further provides that the asse~­
bling of a machine constitutes a· clays' work. 
43 See section 778.3 (b) exnmplc .(2) of this bulletin. 
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An employee who completes the assembling 
job in less than 8 hours will be paid 8 hours' 
pay at the established rate of $1 per hour and 
will receive pay at the "overtime" rate for hours 
worked after the completion of the task. 
Suppose an employee works the following 
hours in a particular week: 
M T W T 
Hours spent on task_ 6 7 7 9 
Day's pay under 
contract ________ $8 $8 $8. $8 
Additional hours___ 2 _ _ _ 2 
,Additional pay un-
F 
8~ 
s s 
6 0 
$8 $12 0 
~ 
der contract _____ $3 ___ $3 $1. 50 $1. 50 
The employee has actually worked a total o£ 
48 hours and· has received a total of $61.00 for 
the week. The only sums "·hich can be ex-
cluded from this total before the regular rate 
is determined are the extra 50-cent payments 
for the extra hour on Thursday and Friday 
made because of work actually in excess of 8 
hours. The other premium rates were paid 
. l • 
ert 1er without regard to whether or not the 
hours they compensated were in excess . of a 
bona fide daily or weekly standard or without 
regard to the nwmber of overtime hours worked. 
Only the sum of $1 is excluded from the total. 
The remaining $60 is divided by 48 hours to 
determine the regular rate-$1.25 per· hour. 
One-half this rate is due as extra compensation 
for each of the 8 overtime hours-$5.00. The 
$1 paid for excessive hours may be credited and 
the balance-$4.00-is owed in addition to the 
$61 clue under the contract. 
Section 778.16-EFFECT OF F AlLURE TO 
COUNT OR PAY FOR CERTAIN WORK-
ING HOURS 
In determining the number of hours for 
which overtime compensation is due, all hours 
worked by an employee for un employer in a 
particular workweek must be counted.44 Over-
time compensation, at time and one-half the 
regular rate of pay, must be paid for each hour 
worked in excess of 40. Overtime compensation 
cannot be said to have been paid to an employee 
unless all the straight-time compensation due 
«As to whnt hours must be countP<l m• ltonrs workNl for 
an Pmplo}·Pr, see section 778.7 (f) of this bnllPtln nnd .the 
footnote thereto. 
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him under his contract (express or implied) or 
under any applicable statute has been paid. 
While it is permissible for an employer and 
an employee to agree upon ~ifferent base rates 
of pay for different types ofwork, it has already 
been pointed out that whete a rate has been 
agreed upon as applicable tb a particular type 
of work the parties cannot lawfully agree that 
the rate for that work shall ~e lower merely be-
cause the work is performed during overtime 
hours, or during a week in :which overtime is 
worked.-45 Since a-lower rate cannot lawfully 
be f?_et for overtime lhours it is obvious that the 
parties cannot lawfully agree that the working 
time will not be paid for at ~II. An agreement 
that only the first 8 hours of• work on any days 
or only the hours worked between certain fixed 
hours of the day or only th~ first 40 hours of 
any. week will be counted as working time will 
clearly fail of its ~vasive purpose. .An an-
nouncement by the employe11 that no overtime 
• work will be permitted,. or tll.at overtime work 
will not be compensated un~ess authorized in 
advance, will not impair the employee's right 
to compensation for work which fb.e·is actually 
• • I • 
suffered· or permitted to perform. 
· An agreement not to compensate employees 
for certai~ non?vert~me ho~rs stands on no 
·better· footmg smce It woul¢1. have the same 
effect of diminishing the empioyee's total over-
time ·compE:msation. An agfeement, · for ex-
ample, to pay a:n employee $i an hour for the 
first 35 hours, nothing for the lhours between 35 
and 40 and $1.50 all' hour for the hours in excess 
of 40 would not meet the overtime requirements 
of the_ Act. The employee >tould have to be 
p·aid $5 for the 5 hours worked between 35 and 
40 before any sums ostensibly paid for overtime 
could be credited toward overtll'n.e compensation 
due under the Act. · · 
Some agreements provide f~r payment only 
for the hours spent in prodU:ctive work; the 
hours spent in waiting time, time spent in travel 
o? the. employer's behalf or sintilar nonproduc-
tive trme are not compensab~e · and in some 
cases are neither counted nor compensated. 
Payment pursuant to such an agreement 
will not comply with the Fair Labor Standards 
Act; such nonproductive working hours must 
- I 
•• See section 778.9 of this bulletin. 
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be counted and paid for. The parties may agree 
to compensate nonproductive hours at a rate 
(at least the minimum) which is lower than the 
rate applicable to productive work. In such 
·a case, the regular rate is the weighted average 
of the two rates,46 and the employee is owed 
· compensation at his regular rate for all of the 
first 40 hours !lJld at time and one-half this rate 
for all hours in excess of 40. In the absence of 
any agreement setting a different rate for non-
productive hours, the ·employee would-be owed 
compensation at the regular hourly rate set for 
productive work for all hours up to 40 and· at 
time and one-half that rate for hours in excess 
of 40. · 
The situation is to be distinguished from one 
in which such nonproductive hours are properly 
counted as working time but no special hourly 
rate is assigned to such hours because it i_s ·un-
derstood by the parties that the other compen-
sation received by the employee is -intended to 
cover pay for such hours. For example, while 
-it·is not proper for an employer to agree with 
his pieceworkers that the hours spent-in dow:n-
·time twaiting for work) will·not be piid·ior·er 
·.will be neither paid for nor ·counted; it is per-
missible for him to agree that -the pay. the em-
ployees will earn at pi~ rates is intended :fo 
compensate them for all hours worked, the pro-
ductive as well as the nonproductive hours .. ·-If 
this is the agreement of the parties, the regular 
rate· of the pieceworker ·will be the· rate deter-
mined by· dividing the totaFpiecework earnings 
by the total hours worked (both productive 
and nonproductive) in the workweek. 
Extra compensation (one-half the rate as· so 
determined}· would, of course, be due for each 
hour worked in excess of 40· in the ·workweek. 
Secthm 778.17-EFFECT OF PAYING FOR 
BUT . NOT COUNTING · ·CERTAIN 
HOURS 
In some contracts provision is made fer pay-
ment for certain hours which constitute-work-
ing time under the Act, coupled with a provi-
sion that these . hours will not be counted as 
working time. Such a provision is a nullity. 
•• Discussed In section 778.3 (c) of this bulletin.. See also 
section 778.19 (c) for the method of computing overtime pay 
on the·applicable rate. 
If the hours in question are hours worked, they 
must be counted as such in determining whether 
more than 40 hours have been worked in the 
workweek. If more than 40 hours have been 
worked, the employee must be paid overtime 
compensation at time and one-half his regular 
rate for all overtime hours. 
.A. provision that certain hours will be com-
pensated only at straight-time rates is likewise 
invalid. If the hours are actually hours worked 
in excess of 40, extra half-time compensation 
will be due, regardless of any agreement to the 
contrary. 
In certain cases an agreement provides for 
compensation for hours spent in certain types 
of activities which would not be regarded as 
working time under the Act if no compensa-
tion W'ere provided. Preliminary and postlim-
inary activities, time spent in travel outside the 
hours of the normal workday and. time spent 
in eating meals between working hours fall in 
tlus category. The agreement of the parties 
to provide compensation for such hours implies 
an agreement to regard them: as working time 
.although they are not otherwise required to be 
so regarded under the Act. The agreement of 
the parties will 1>e respected, if reasonable.'17 
However, the compensation paid for such hours 
will, in any event, be regarded .as part of the 
regular rate of pay. 
Section 778.18-GUARANTEED COMPEN-
SATION WHICH INCLUDES OVER-
TIME PAY 
.(a) The Statutory; Ewaeption 
Section 7 (e) of the Act provides : 
"No employer shall be deemed to 
have violated subsection (a) by em-
ploying any employee for -a workweek 
in excess of forty hours if ·such em-
ployee is employed pursuant to a bona 
fide individual contract, or pursuant to 
an agreement made as a result of col-
lective bargaining by representatives 
of employees, if the duties of such em-
ployee necessitate irregular hours of 
work, and the contract or agreement 
•• The Portal Act requires the counting of preliminary and 
postliminary activities which are compensable. See Part 790 
(general stat(>ment on effect of Portal-to-Portal Act of 1947). 
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(1) specifies a regular rate of pay of 
not less than the minimum hourly rate 
provided in section 6 (a) and compen-
sation at not less than one and one-half 
times such rate for all hours worked in 
excess o:f forty in any workweek, and 
(2) provides a weekly guaranty of pay 
:for not more than sixty hours based on 
the rates so specified." 
This is the only provision in·the Act which 
allows an employer to pay the same total com-
_pensation each week to an employee who works 
overtime and whose hours of work vary from 
week to week.48 Unless the pay arrangements 
.in a particular situation meet the requirements 
of section 7 (e) as set :forth, all the compensa-
tion received by the employee under a guaran-
teed pay plan is· included in his· regular rate 
and no part o:f such guaranteed pay may be 
credited toward overtime compensation due un-
der the Act. 
The exception is designed to provide a means 
·whereby the employer of an employee whose 
duties necessitate irregular hours of work and 
whose total wages, if computed on an hourly 
rate basis would of necessity vary widely from 
week to week, may guarantee the payment, week 
in, week out, of at least a fixed amount based 
on his regular hourly rate. Such a contract 
affords to the employee the security o:f a regu-
lar weekly income and benefits the employer 
·by enabling him to anticipate and control in 
·advance at least some part of his labor costs. 
However, a guaranteed-wage plan also pr.ovides . 
a means of limiting overtime costs so that wide 
leeway is provided for working employees over-
time without increasing the cost to the em-
ployer, which he would otherwise incur under 
the Act for working employees in excess of the 
statutory maximum of 40 hours. Recognizing 
both the inherent advantages and disadvantages 
of guaranteed wage plans, when viewed in this 
light, Congress sought to strike a balance be-
tween them which would, on the one hand, pro-
vide a :feasible method of guaranteeing pay to 
employees who needed this protection 'vithout, 
. on the other hand, nullifying the overtime re-
•• See sections 778.5 (f), 778.9, 778.14, and 778.15 for 
.further discussion of. this basic approach. See also Part 781, 
the bulletin which discusses guaranteed annual wage plans 
permitted under certain types of collective bargaining agree-
ments pursuant to section 7 (b) (1) and (2) of the Act. 
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quirements of the . .A.ct. The provision of sec-
tion 7 (e) set fottlf the conditions under which, 
in the ·view of Congress, this may be done. 
Plans'which do not meet th~seconditions were 
not thought to provide su~cient advantage to 
the employee to justify Co~gress in relieving 
employers of the overtii:ne ~iability of section 
7 (a).4o . ' 
· Section 7 (e) is an exemption from the over-
time provisions of the Act. 1 No employer will 
be exempt from the duty o£ computing over-
'time compenSation' ":for an employee under sec-
tion 7 (a) unless the emplopree is paid pursu:.. 
ant to a plan 'which actually meets all the re.~ 
quireril.ents of the exeinptiop. These require-
·ments will be discussed separately in the ensu;. 
"' . . I . . :m~ paragraphs. · · 1 
. (b) What Types of Employees are .Affected. 
The type of emplqyment- ~greement permit-
tea under section 7 (e) can lbe made only with 
· (or by his representatives bn behalf of) an 
employee whose ".duties * I * * necessitate 
irregular hours of work.". ~t is clear that no 
contract made with an emplpyee who works a 
regularly scheduled workwe~k or whose sched-
ule involves alternating fixe~ workweeks will 
qualify under this subsectio~. .Even if an- em-
ployee does in :fact work a variable workweek, 
the question must still be a~ked whether his 
. duties necessitate irregular hqurs of work. The 
subsection is not designed to 1 apply in a situa-
tion where the hours of worli: vary :from week 
to week at the discretion of tHe employer or the 
• . , •. I 
•o This section of the Act Is based In part on the decision of 
the Supreme Court In the cases of Walling v. A.. H; BeZo 
Oorp., 316 U. S. 624, and .Walling vr Halliburton OiZ .wen 
Cementing Oo., 325 U. S. 427, where the Court approved the 
payment of guaranteed amounts to employees. In these cases 
the Court found as a fact that the :rates specified in the 
contracts were the regular rates of bay of the employees, 
bearing a reasonable relation to the amount guaranteed ·cas 
opposed to arbitrary or artificial rates) and that the hours 
of work of the employees varied widelyl In the Belo case the 
employees were newspaper reporters "Jhose workweek tluctu-
ated fJ,"om 30 to oyer 100 hours of WOfk; in the Ha!Ztburton 
case the employees were outside field $ervice employees of a 
·company engaged In the business of Cfmenting, testing, and 
otherwise servicing oil wells. In th~ BeZo case employees 
were guaranteed an amount covering :compensation for less 
than 60 hours but in the Halliburton ease employees had to 
work in excess of 84 hours per week :before any additional 
overtime pay (over and above the gu~ranteed amount) was 
due. in any workweek. In. both cases the employees did ac-
tually exceed the number of hours for! which pay was guar-
anteed on fairly frequent occasions, so' that the hourly rate 
stipulated in the contract in each case was often operative 
and did actually control the compensation received by the 
employees. 
employee, nor to a situation where the einployee 
works an' irregular number of hours according 
to a· predetermined schedule. The nature· 0£ 
the'employee's duties i:nust be such that neither 
he nor his employer can either control or antici-
pate with any degree 'of certainty the number of 
hours he must work from week to week. Some 
·examples of the· types of employees who inay 
nieet this criterion would be outside buyers; on:. 
call servicemen; insurance adjusters; newspaper 
reporters and photographers; ·propmen, script 
girls, and others engaged in similar work in the 
m~tion-picture industry,; fire fighters; trouble-
shooters; and the like. There are some em-
ployees in these groups whose hours of worJr 
are conditi9ned by factors beyond the contrqJ 
of their ~mployer or themselves. .Howeve!', ~he 
mere fact that an employee is eng~ged. h.1 .. q;n~ 
of the jobs just listed, for exaplple, does. not 
mean. that his duties necessitate i~:regular h~~r~. 
It is always a question of :fact whether the .P!l"!-''" 
ticular employee's duties do or do not necessi-
tate irregular hours. Many employees not lis~~ 
eel here may qmili:fy._ Office. eD1.ploye~s ~ho,se 
duties cempel them tq worlF variable ho-y.rs 
could also be in this category .. For example, 
the confidential secretary of ·a top executi_ve 
whose hours of work are irregular and lfnpre-
dictable might also be compelled by the nature 
of her duties to work variable and unp.redict-
a'Qle hours. This would not ordinar-ily be true 
o;f a stenographer or file clerk,nor would an 
·employee who o.nly rarely or in. emergencie$ is 
called upon to work outside a regular schedule 
q1,1ali:fy :for this exemption. 
(c) T lie Nature of the 0 on tract 
Payment must be made "pursuant to a bona 
fide individual contract or pursuant to an agree-
·ment made as a result of collective bargaining 
by representatives of employees." It cannot be 
a one-sided affair determinable only by exami-
nation of the employer's books. The employee 
must not only be aware of but must have agreed 
to the method of compensation in advance of 
performing the work. Collective-bargaining 
agreements in general are :formal agreements 
which have b~en redu~ed to writing, but an in-
dividual employment contract may be either 
oral or written. While there is no requirement 
.in section 7 (e) that the agreement br contract 
be in writing, it is certainly desirable to reduce 
the agreement to writing, since a contract. of 
this character is rather complicated and proof 
both of its existence and of its compliance with 
the various requirements of .the section may be 
difficult if it is not in written form. Further-
more, the contract must be "bona :fide." This 
implies that both the making of the contract 
and the settlement of its terms were done in 
good faith. 
(d) The Specified Regular Rate 
The contract must specify "a regular rate of 
pay of not less than the minimum hourly rate 
provided in section 6 (a) . " The word "regular" 
describing the rate in this provision is not to 
be treated as surplusage. To understand th~ 
nature of this requirement it is important to 
consider the past history of this type of agree-
ment in the courts.· In both of the two cases 
before it the Supreme Court found that the rela-
tionship between the hourly rate specified in 
the contract and the amount guaranteed was 
sU.ch that the employee in a substantial portion 
of the workweeks of the period examined by 
the Court worked sufficient hours to earn in 
excess of the guaranteed amount and in those 
workweeks was paid at the specified hourly rate 
for the :first 40 hours and at time and one-hal£ 
such rate for hours in excess of 40.50 The fact 
that section 7 (e) requires that a contract, to 
qualify an employee for exemption under sec-
tion 7 (e), must specify a "regular rate," indi-
cates that this criterion of these two cases is 
still important. 
The regular rate of pay specified in the con-
tract may not be less than the minimum rate. 
There is no requirement, however, that the regu-
lar rate specified be equal to the regular rate 
at which the employee was formerly employed 
before the contract was entered into. The speci-
fied regular rate may be any amount (at least 
75 cents) which the parties agree to and which 
can reasonably be expected to be operative in 
controlling the employee's compensation. 
· '"' See footnote 49. As the Supreme Court said in the 
HalUburton case: "In Belo itself, the specified basic hourly 
rate was held to be. the actual regular rate because, as to 
weeks in which employees worked more than 54% hours, the 
specified rate determined the amount of compensation 
actually payable ; * * * ." 
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The rate specified in the contract must also be 
a "regula~" rate which is operative in deter-
mining the total~.tmount of the employee's com-
pensation. Suppose, for example, that the com-
pensation of an employee is normally made up 
in part by regular bonuses, commissions, or the 
like. In the. past he has been employed at an 
hourly rate of $1.50 per hour in addition to 
which he has received a cost-of-living bonus of 
$5 a week and a 2-percent commission on sales 
which averaged $10 per week. It is now pro-
posed to employ him under a guaranteed pay 
contract which specifies a rate of $1.50 per hour 
and guarantees $70 per week, but he will con-
tinue to receive his cost-of-living bonus and 
commissions in addition to the guaranteed pay. 
Bonuses and commissions of this type are, of 
course, included in the "regular rate" as defined 
in section 7 (d). It is also apparent that the. 
$1.50 rate specified in the contract is not a 
"regular rate" under the requirements of sec-
tion '7 (e) since it never controls or determines 
the total compensation he receives. For this 
reason, it is not possible to enter into a guar-
anteed pay agreement of the type permitted 
under section 7 (e) with an employee whose 
regular weekly earnings are made up in part 
by the payment of regular bonuses and com-
missions of this type. This is so because even 
in weeks in which the employee works suffi-
cient hours to exceed, at his hourly rate, the 
sum guaranteed, his total compensation is con-
trolled by the bonus and the amount of com-
missions earned as well as by the hourly rate. 
In order to qualify as a "regular rate" under 
section 7 (e) the rate specified in the contract 
together with the guarantee must be the actual 
measure of the regular wages which the em-
ployee receives. However, the payment of ex-
tra compensation, over and above the guaran-
teed amount, by way of ewtra premiums for 
work on holidays, or for extraordinarily exces-
sive work (such as for work in excess o~ 16 con-
. secutive hours in a day, or for work in excess 
of six consecutive days of work), year-end 
bonuses and similar payments which are not 
regularly paid as part of the employee's usual 
wages, will not invalidate a contract which 
otherwise qualifies under section 7 (e). 
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(e) Provision for Overtime Pay 
The contract must provide for compensation 
at not less than one and ~me-half times the 
specified regular rate for all hours worked in 
excess of 40 in the workw~ek. All excessive 
hours, not merely those coyered by the guar-
antee, must be compensate~ at time and one-
half (or a higher multiple') of the specified 
regular rate. A contract :Which guaranteed 
pay of $75 a week, specified a rate of $1.50 
per hour, and provided that:not less than time 
and one-half such rate would be paid only for 
all hours up to and-includin~ 46% hours would 
not qualify under this section. The contract 
must provide for payment at 1time and one-half 
(or more) for all hours in excess of 40 in any 
workweek. A contract may :provide a specific 
overtime rate greater than t~me and one-half 
the specified rate, for example, double time. If 
it does provide a specific overtime rate it must 
provide that such rate will be paid for all hours 
worked in excess of 40. 
(f) The Guaranty 
The statute provides that the guaranty must 
be a weekly guaranty. A guaranty of monthly, 
semimonthly or biweekly pay (which would 
allow averaging wages over mqre than one work-
week) does not qualify under this subsection. 
Obviously guaranties for petiods less than a 
workweek do not quali-fy. Whatever sum is 
guaranteed must be paid in full in all work-
weeks, however short, in wMch the employee 
performs any amount of work :for the employer. 
The amount of the guaranty ~ay not be subject 
to proration or deduction in short weeks. 
The contract must provide a guaranty of pay. 
The amount must be specifiedl A mere guar-
anty to provide work for a parttcular number of 
hours does not qualify under this section. 
The pay guaranteed must be "for not more 
than 60 hours based on the rates so specified." 
The amotmt of weekly pay guaranteed may 
not exceed compensation due at the specified 
regular rate ·for 40 hours and at the specified 
overtime rate for 20 additional hours. Thus, 
if the specified regular rate is . $1 an hour the 
weekly guaranty cannot be greater than $70. 
This does not mean that an employee employed 
pursuant to a guaranteed pay contract under 
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this section may not work more than 60 hours iri 
any week; it means merely that pay in an 
amount sufficient to compensate for a greater 
number of hours cannot be covered by the 
guaranteea pay. If he works in excess of 60 
hours he must be paid, for each hour worked 
in excess of 60, overtime compensation as pro-
vided in the contract, in addition to the guar-
anteed amount. 
While the guaranteed pay may not cover more 
than 60 hours, the contract may guarantee pay 
for a lesser number of hours. In order for a 
contract to qualify as a bona fide contract for 
an employee whose duties necessitate irregular 
hours of work, the number of hours for which 
pay is guaranteed must bear a reasonable rela-
tion to the number of hours the employee may 
be expected to work. 
A guaranty of pay for 60 hours to an em-
ployee whose duties necessitate irregular hours 
of work which can reasonably be expected to 
range no higher than 50 hours would not 
qualify as a bona fide contract under this sec-
tion. The rate specified in such a contract 
would be wholly fictitious and therefore would 
not be a "regular rate" as discussed above. 
When the parties enter into a guaranteed pay 
contract, therefore, they should determine, as 
far as possible, the range of hours the employee 
is likely to work. In deciding the amount of 
the guaranty they should not choose a guaranty 
of pay to cover the maximum number of hours 
which the employee will be likely to work at 
any time but should rather select a figure low 
enough so that it may reasonably be expected 
that the rate will be operative in a significant 
number of workweeks. Contracts should be re-
. examined periodically (at least every six 
months) to determine whether the employee's 
rate is a bona fide rate in that it has in fact 
been operative in a significant number of work-
weeks. If the reasonable expectation of the 
parties has not been borne out, the contract 
should be amended accordingly. 
The guaranty of pay must be "based on the 
rates so specified" in the contract. If the con-
tract specifies a regular rate of $1.00, and an 
overtime rate of $1.50 and guarantees pay for 
50 hours, the amount of the guaranty must be 
$55, if it is to be based on the rates so specified. 
A guaranty of $75 in such a situation would not, 
obviously, be based on the rates specified in the 
contract. 
M@Jreover, a contract which provides a va-
riety of different rates for shift differentials, 
arduous or hazardous ·work, stand-by time, 
piece~ rate incentive bonuses, commissions or the 
like in addition to a specified regular rate and 
a specified overtime rate with a guaranty of 
pay of, say, $75 from rill sowrces would not 
qualify under this section, since the guaranty of 
pay in such a case is not based on the regular 
and overtime rates specified in the contract. 
(g)· "Approval" of Oontraots Under Section 
7 (e) 
There is no requirement that a contract, to 
qualify under section 7 (e)", must be approved 
by the Administrator. The question of whether 
a contract which purports to qualify an em-
ployee for exemption under section 7 (e) meets 
the requirements is ·a matter for determination 
by the courts. This determination will in all 
cases depend not merely on the wording of the 
contract but upon the· actual practice of the 
parties thereunder. It will turn on the question 
of whether the duties of the employee in fact 
necessitate irregular hours, whether the rate 
specified in the contract is a "regular rate"-
that is, whether it was designed to be actually 
operative in determining the employee's com-
pensation-whether the contract was entered 
into in good faith, whether the guaranty of pay 
is in fact based on the regular and overtime 
rates specified in the contract. "While the Ad-
ministrator does have the authority to issue an 
aitvwory opinion as to whether or not a pay ar-
rangement accords with the requirements of 
section 7 (e) he can do so only if he has know l-
edge of these facts. 
As a guide to employers, it may be helpful to 
describe a fact sitt'tation irr which the making 
of a guaranteed salary contract would be ap-
propriate and to set forth the term.s of a con-
tract which would comply, in the circumstances 
described, with the provisions of section 7 (e). 
Ea:ample: An eniployee is einployecl as an i:i:l:-
surance claims adjuster; because of the fact that 
he must visit claimants and witnesses at their 
convenience, it is impossible for him or his em-
ployer to controL the hours which he must work 
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to perform his duties. During the past six 
months his hours of work have varied from. a 
low of 30 hours to a high of 58 hours; His av-
erage workweek for the period was 48 hours. 
In about 80 per cent of the workweeks he 
worked less than 52 hours. It is expected that 
his hours of work will continue to follow this 
pattern. The parties agree upon a regular rate 
of $1.30 per hour. In order to provide for the 
employee the security of a regular weekly in-
come the parties further agree to enter into a 
contract which provides a weekly guaranty of 
pay. A guaranty of pay for a workweek some-
where between 48 hours (his average week) and 
52 would be reasonable. In the circumstances 
described, the following contract would be ap-
propriate: · 
The X company hereby agrees to 
employ John Doe as a claims adjuster 
at a regular·houdy rate of pay of $1.30 
per hour for the first 40 hours in any 
workweek and at the rate of $1.{)5 per 
hour for all hours in excess of 40 in 
any workweek, with a guarantee that 
J olm Doe will receive, in any week in 
which he performs any work for the 
company, the ·sum of $71.50 as total 
compensation, for all work performed 
up to and including 50 hours in such 
workweek. 
The foregoing is merely an example and 
nothing herein is intended to imply that con-
tracts which differ from the example will not 
meet the requirements of section 7 (e). · 
Section 778.19-COMPUTING OVERTIME 
PAY ON THE RATE APPLICABLE TO 
THE TYPE OF WORK PERFORMED IN 
OVERTIME HOURS (SEC. 7 (f) (1) AND 
(2)) 
(a) The Statutory Provisions · 
Sections 7 (f)· (1) and (2) of the Act pro-
vide: 
"No employer shall be deemed to have vio-
lated subsection (a) by employing any em-
ployee for a workweek in excess of forty hours 
if, pursuant to an agreement or understanding 
arrived at between the employer and the em-
ployee . befm~e performance of the work, the 
amount paid· to the· employee for the number 
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:Of hours worked by him in such workweek in 
. I 
excess of forty hours-- · 
(1) in the case of ~n employee em-
ployed at piece rates,: is computed at 
piece rates not less thtm one and one-
hal£ times the bona fide piece rates ap-
plicable to the same -vvork when per-
formed during non overtime hours; or 
(2) in the case of ap. employee per-
forming two or more kinds of work :for 
which different hourly or piece rates 
have been established, is computed at 
rates not less than one and one-hal:f. 
times such bona fide rates applicable to 
the same work when performed dur-
ing non overtime hours; * * * 
and if (i) the employee's average hourly earn-
ings for the workweek exblusive of _payments 
described in paragraphs (1) through (7) of 
subsection (d) are not les~ than the minimum 
hourly rate required by applicable law, and ( ii) 
extra overtime compensatibn is properly com-
puted and paid on other forms of additional 
pay required to be includ~d in computing the 
reglilar rate." i 
The purpose of these provisions is to provide 
an exception :from the req~irement of comput-
ing overtime pay at time and one-half the reg-
ular rate :for hours worked ~:fter 40 in the work-
week and to allow, unoer specified conditions, a 
simpler method of computi~g overtime pay for 
employees paid on the basis of a piece rate, or at 
a variety of hourly rates or piece rates, or a 
combination thereof. This provision is not de-
signed to exclude any grou11 of employees from 
the overtime benefits of the 1Act. The intent of 
the provision is merely to simplify the method 
of computation while insuring the receipt by 
the affected employees of sujpstantially the same 
amount of overtime compensation. 
First, in order to insure that the method of 
computing overtime pay permitted in this sec-
tion will not in any circumstances be seized upon 
as a device for avoiding payment of the mini-
mum wage due :for each hour, the requirement 
must first be met that the employee's average 
hourly earnings for the workweek (exclusive 
of overtime pay and of all other pay which is 
excluded from the regular rate) are not less than 
the minimum. This requirement insures that 
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the employer ·cannot pay subminim'l1!m nonover,-
time rates with a view to offsetting part of the 
compensation earned during the overtime hours 
against the minimum wage clue for the work-
week. 
· Second, in order to insure that the method of 
computing overtime pay permitted in this sec.:. 
tion will not be used to circumvent or avoid the 
payment of proper overtime compensation due 
on other sums paid to employees, such a~ bo-
nuses which are part of the regular rate, the 
section requires that extra overtime compensa-:-
tion must be properly computed and paid on 
other forms of additional pay required to be 
included in computing the regular rate. 
(b) Pieaeworkers 
Under this section an employee who is paid 
on the basis of a piece rate :for the work per-
_formecl during nonovertime hours may agree 
with his employer in advance of the perform-
ance of the work that he shall be paid at the 
rate of time and one-half this piece rate for 
each piece produced during the overtime hours. 
No additional overtime pay will be clue under 
the Act provided that the general conditions 
discussed inparagraph (a) of this section are 
met and: 
( 1) the piece rate is a bona fide rate; 
(2) the overtime hours for which 
the overtime rate is paid. qualify as 
overtime hours under section 7 (d) 
(5), (6), or (7); 
(3) the number of overtime hours 
for which time and one-half the piece 
rate is paid equals or exceeds the num-
ber of hours worked in excess of 40 in 
the workweek; and 
(4) the compensation paid for the 
overtime hours is at least equal to time 
and one-half the minimum rate ($1.125 
per hour) for the total number of 
hotirs worked in excess of 40. 
The piece rate will be regarded as bona fide 
if it is the rate actually paid for work performed 
during the nonovertime hours and if it is suffi-
cient to yield at least the minimUm. wage per 
hour. 
If a pieceworker works at two or more kinds 
of work for which different straight time piece 
rates have been established, and if by agree-
ment he is paid at time and one-half whichever 
straight-time piece rate is applicable to the 
work performed during the overtime hours, 
such piece rate or rates must meet all the tests 
set forth in this paragraph and the general 
tests set forth in paragraph (a) of this section 
in order to satisfy the overtime requirements of 
the Act under section 1 (f) . 
,(c) Hou1·ly Workers Employed at Two or 
lJf ore Jobs 
Under section 1 (f) (2) an employee who 
performs two or more different kinds of work, 
for which different straight-time hourly rates 
are established, may agree with his employer 
in advance of the performance of the work that 
he will be paid during overtime hours time 
and one~half the rate established for the type 
of work he is performing during such hours. 
No additional overtime pay will be due under 
the Act provided that the general requirements 
·set forth in paragraph (a) of this section are 
met and: 
(1) the hourly rate upon which the 
overtime rate is based is a bona fide 
rate; and 
(2) the overtime hours for which 
the overtime rate is paid qualify as 
overtime hours under section 1 (d) 
(5), (6) or (7); and 
(3) the number of overtime hours 
for which the overtime rate is paid 
equals or exceeds the number of hours 
worked in excess of 40 in the work-
week. 
An hourly rate will be regarded as a bona 
fide rate for a particular kind of work if it is 
equal to or greater than the minimum and if 
it is the rate actually paid for such work when 
performed during the nonovertime hours. 
(d) Oombined Hourly Rates and Pieoe Rates 
Where an employee works at a combination 
of hourly and piece rates the payment of time 
and one-half the hourly or piece rate applicable 
_to the type of work being performed during 
the overtime hours will meet the overtime re-
quirements of the Act if the provisions con-
cerning piece rates (as discussed in pa1·agraph 
(b) of this section) and those concern~ng hourly 
rates (as discussed in paragraph (c)- of this 
section)· are respectively met. 
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. (e) Offset Hour for Hour 
V\There overtime rates are paid pursuant to 
statute or contract for hours in excess of 8 in 
a day or 40 in a week or in excess of the em-
ployees' normal working hours or regular work-
ing hou.rs (as under section 1 (d) ( 5) ) or for 
work on "special days" (as under section 1 (d) 
(6)), or pursuant to an applicable employment 
agreement for work outside of the hours estab-
lished in good :faith by the agreement as the 
basic, normal, or regular workday (not exceed-
ing 8 hours) or workweek (not exceeding 40 
hours) (under section'( (d) (7) ), the require-
ments of section 1 (:f) ( 1) ancl7 (f) ( 2) will be 
met if the number of such hours during which 
overtime rates were paid equals or exceeds the 
number of hours worked in excess of 40 in the 
workweek. It is not Iiecessary to determine 
whether the total amount of compensation paid 
for such hours equals or exceeds the amount of 
compensation whi<::h would be due at the appli-
cable rates for work performed during the hours 
after the fortieth in any workweek. 
Section 778.20-COMPUTING OVERTIME 
PAY ON AN ''ESTABLISHED" RATE 
(SEC. 7 (f) (3)) 
Section 1 (:f) ( 3) of the Act provides : 
"(f) No employer shall be deemed to have 
vi<?lated subsection (a) by employing any em-
ployee for a workweek in excess of forty hours 
if, pursuant to an agreement or understanding 
.arrived at between the employer and the em-
ployee before performance of the work, the 
amount paid to the employee :for the number of 
hours worked by him insuch workweek in ex-
cess of forty hours- * * * 
"(3) is computed at a rate not less 
than one and one-half times the rate 
. established by. su<;h agreement or un-
derstanding as the basic rate to be 
used in computing overtime compen-
sation thereunder : Provided, That the 
rate so established shall be authol'izecl 
by regulation by the Administrator 
as being substantially equivalent to 
. the average hourly earnings of the 
employee, exclusive of overtime pre~ 
miums, in the particillar work over a 
representative period of time; 
- . 
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"and if (i) the employee's average hourly earn~ 
ings for the workweek exclusive of payments 
described in paragraphs '(1) through (7) of 
subsection (d) are not les~ than the minimum 
hourly rat~ required by applicable law, and (ii) 
extra; overtime compimsation •is properly com-
puted and paid on other forms of additional pay 
required to be included! in computing the 
regular rate." · 
"Regulations issued pursuant to this section 
will be published in the Federal Register as Part 
"548. Payments :made in! conformance· with 
these regU.lations satisfy the overtime require-
ments of the Act. · 1 · 
' 
PAY PLANS WHiCH CIRCUMVENT 
THE ACT 
Section 778.21-ARTIFICIAL REGULAR 
_RATES 
I . 
Since the term "regular rate" is defined to 
include all remuneration paid :for employment 
(except statutory exclusions) whether derived 
from hou:dy rates," "piece 'rates, prodilCtion 
bonuses or other sources, the overtime provisions 
of the Act cannot be avoided by setting an arti-
£cially low hourly rate upon which overtime 
pay is to be baseCl and making up the additional 
compensation due to employees by <:>ther means. 
·The· established hourly_ rate is the "regular rate" 
of an employee only if the1hourly earnings are 
·the s()le source of his compensation. Payment 
:for overtime on the basis' of an artifici~l "regu~ 
lar" rate ·wm not result in compliance with the 
·overtime provisions of the Act. · 
- It may be helpful to deicrihe a :few schemes 
that have been· attempted iand to· indicate the 
pitfalls ·inherent in 'the: adoption of_ such 
schemes. The device of tM varying rate which 
decreases as the length OI t:he workweek in-
creases has already been discussed :ln section 
'778.9 (:f)~ It might be w~ll, however, to re-
~mphasize that- the hourly rate paid· !or the 
identical work during the~ hours . in excess of 
40 cannot be lower tlian the :tate paid :for the 
first 40 hours nor can the hdurly r"ate vary :from 
week to week inversely with the length o:f the 
workweek. It has been p6intecl out that, ex-
cept'in limited situa'tions u:n;der contracts which 
qualify 1mcler section 7 (e) ' it" is not possible 
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·:for an employer Tawfully:td ag.lr~e With hfs etn~ 
ployees that they will receive the same total 
s_um, comprising both straight-tfrne "and over-
time compensation, in all weeks" without regard 
to the numbe'r of overtime' hours (if any) 
worked :ln any workweek. The result cannot 
be achieved by the payment of a. fixed salary 
or by the payment of a lump sum for" overtime 
or by any other met~ocl or device~ 
Wherethe employee is hired at a low hourly 
rate suppieniented by faci~ities furnished by the 
employer, bonuses (other than those excluded 
Ull:der section 7 (d)), commissions, pay 
ostensibly (but not actually) m~cl~ :for idle 
l:lours, or the like, his regular rate is. p.ot the 
hourly rate but is the rate determined by divid-
inghis total compensation :from ali these sources 
.in any workweek by the number of hours worked 
in the week. Payment of overtime -compensa-
tion based on the hourly rate a.lone in such a 
situation would not meet the overtime require-
ments of the Act. · 
One scheme to evade the :full penalty of the 
Act was that·o:f setting an arbitrary low hourly 
rate upon which overtime compensation at time 
and one-half would be computed :for all hours 
worked_ in excess of 40; coupled-with this ar-
rangement was a guarantee that if the em-
ployee's straight-time an(( ov!'\r.time compensa-
tion, base_cl on this rat~, :fell short, in any :w.eek, 
of the. compensation that. wop.l¢1. be clue on a 
piece-:r_ate basis of "~" cents per_ pie~e, the em-
ployee would be pai4. on .tl:l~ piece-rate basis 
instead. The hourly rate was set so low that it 
never (or seldom) was operative. This scheme 
was :found by the Supreme Court to be viola-
tive of the overtime provisions of the Act in the 
case of . Walling V; Y owngerman-Reynolds, 
Hardwood Oo., 325 U.S. 4Q7. The regular rate 
of the employee involved was :found to be the 
quotient of total piece-rate ·earnings paid in any 
week divided-by the total hours worked in such 
:week. 
The scheme is no better if the employer agrees 
to pay straight-time anci overtime compensa-
tion on the arbitrary hourly rates and to make 
·up the clifterence between this total sum and the 
piece-rate total in the :form of a bonus to each 
ein.ployee:5J. 
111 For further discussion- of the· refinements of "this plan, 
see section 778.23 of this bulletin. 
Section 778.22-THE "SPLIT-DAY." PLAN 
Another device designed to evade the over-
time requirements of the Act was a plan known 
as the "Poxon" or "split-day" plan. Under this 
plan the normal or regular workday is arti-
ficially divided into two portions one of which 
is arbitrarily labeled the "straight-time" por-
tion of· the day and the other the "overtime" 
portion. Under such a plan, an employee who 
would ordinarily command an hourly rate of 
pay well in excess of the minimum for his work 
is assigned a low hourly rate (often the mini-
mum) for the first hour (or the first 2 or 4 
hours) of each day This rate is designated as 
the regular rate; time and one-half such rate 
is paid for each additional hour worked during 
the workday. Thus, for example, an employee 
is arbitrarily assigned an hourly rate of $1.00 
per hour under a contract which provides for the 
payment of so_.called "overtime" for all hours 
in excess of 4 per day. Thus, for the normal 
or regular 8-hour .day the employee would re-
ceive $4 for the first 4 hours and $6 for the 
remaining 4 hours; a total of $10 for 8 hours. 
(This is exactly what he would receive at the 
straight-time rate of $1.25 per hour.) On the 
sixth 8-hour day the employee likewise receives 
$10 and the employer claims to owe no addi-
tional overtime pay under the statute since he 
has already compensated the employee at "over-
time" rates for 20 hours of the workweek. 
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Such a division of the normal 8-hour work-
day into 4 straight-time hours and 4 overtime 
hours is purely fictitious. The employee is not 
paid at the rate of $1.00 an hour and the alleged. 
overtime rate of $1.50 per hour is not paid for 
overtime work. It i.s not geared either to hours 
"in excess of the employee's ·normal working 
hours or regular working hours" (section 7 (d) 
(5)) or for work "outside of the hours estab-
lished in good faith * * · * as the basic, 
normal, or regular workday" (section 7 (d) 
(7) ) and it cannot therefore qualify as an over-
time rate. The regular rate of pay of the em-
ployee in this situation is $1.25 per hour and 
he is owed additional overtime compensation, 
based on this rate, for all hours in excess of 40 . 
. This rule was settled by the Supreme Court in 
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the case of Walling v. H elmeriah &J Payne, 323 
U.S. 37, and its validity has been reemphasized 
by the definition of the term "regular rate" in 
section 7 (d) of the Act as amended. 
Section 778.23-PSEUDO BONUSES 
(a) Artificially LribelingPart of the Regular 
Wages a "Bonus" 
The term "bonus" is properly applied to a 
sum which is paid as an addition to total wages, 
usually because of extra effort of one kind or 
another, or as a reward for loyal service or as 
a gift. The term is improperly applied if it is 
used to designate a portion of regular wages 
which the employee is entitled to receive under 
his regular wage contract. 
For example, if an employer has agreed to 
pay an employee $50.00 a week without regard 
to the number of hours worked, the regular rate 
of pay of the employee is determined each week 
by dividing the $50.00 salary by the number of 
hours worked in the week. The situation is not 
altered if the employer continues to pay the 
employee the same $50.00 each week but arbi-
trarily breaks the sum clown into wages for the 
first 40 hours at an hourly rate of 75 cents an 
hour, ove1~time compensation at $1.125 per hour 
and labels the balance a "bonus" (which will 
vary from week to week, becoming smaller as 
the hours increase and vanishing entirely in any 
week in which the employee works 57% hours 
or more). The situation is in no way bettered 
if the employer, standing by the logic of his 
labels, proceeds to compute and pay overtime 
compensation clue on this "bonus" by prorating 
it back over the l10t1rs of tl1e workweek. Over- • 
time compensation has still not been properly 
computed for this employee at his regular rate. 
An illustration of how the plan works over a 
three-week period may serve to illustrate this 
principle more clearly: 
In the first week the employee works 40 hours 
and receives $50.00. The books show he has re-
ceived $30.00 (40 hoursX75 cents an hour) as 
wages and $20.00 as bonus. No overtime has 
been worked so no overtime compensation is 
clue. 
In the second week he works 50 hours and 
receives $50.00. The books show he has re-
ceived $30.00 for the first 40 hours and $11.25 
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(10 hoursX$1.125 an hour) for the. 10 hours 
over 40, or a total of $41.25 as wages, and the 
· balance as a bonus of $8.75t' Overtime comp~n­
sation is then computed l»y the employer by 
.dividing $8.75 by 50 hours! to discover the aver-
age hourly increase result1ng from the bonus-
18 cents per hour,--and hialf this. rate is paid 
for the 10 overtime ·hours+-$1.80. This is im-
proper. The employee's !regular rate in this 
week is $1.00 per liour. He is owed $5~.00, not 
$51.80. . 
In the third week the! employee works 55 
hours and is paid $50.00. The books show that 
the employee received $30.00 for the first 40 
hours and $16.88 U5 hours X $1 .. 125 p~r h9ur) 
for the 15 hours over 40, or a total of $46.~8, 
and the balance as a bonus of $3.22. Overtime 
pay due on the "bonus" is :found to be 45 cents. 
This is improper. The employee's regular rate 
·in this week is 91 cents ari.d he is owed $56.82, 
not $50.45. 
Similar. schemes have been devised for piece-
rate employees. The method is the same.· An 
employee is assigned an a~bitrary hourly rate 
· (usually the minimum) and it is agreed .that 
his straight-time and overtime earn:ings will 
·be computed on this rate but that if these earn-
. ings do not amount to the sum he would have 
earned had his earnings peen computed on· a 
piece-rate basis of "x" ce:rits per piece, he 'will 
be paid the difference ~s a "bonus." This 
subterfuge does not serv~ to ·conceal the fact 
that this employee is actu~lly compensated .on 
a piece-rate basis, that tJ.J;ere is no bonus and 
that his regular rate is the quotient of piece-rate 
earnings divided by hoursi worked.52 
The general rule may be stated that wherever 
the employee is guaranteed a fixed or deter-
minable sum as his wages ~ach week, no part of 
this sum is a true bonus and the rules for deter-
. mining overtime due on bonuses do not apply. 
. (b) Pseudo "Percentage Bonuses" 
The device does not improve when it becomes 
. more complex. If no true bonus in a flat sum 
amount can be legitimately separ.ated out of the 
employee's wages, certainly no bonus in the form 
of a percentage of total earnings can li>e so de-
• 60 See Walling v. Younuerm~-RcynoZds Hardwood Oompany, 
825 U. S. '419, where this scheme was· struck down by the 
Supreme. Court. · 
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rived. Yet some employers, seeking. to· evade 
the overtime requirements. of the Act entirely 
while apparently complying with every require-
ment, have devised schemes of this kind. Like 
the employer described in the preceding para-
-graph, such an employer pays his employee $50 
a week without regard to the number of hours 
worked. He also sets up a fictitiou~ regular 
rate of 75 cents an hour. In a week in which 
the employee works 50 hours his records show 
th~ following: 
(The material in brackets does not usually 
. appear in the final records.) 
Straight time for 40 hours @ · 75¢ 
an hour----------~--------~----- $30.00 
Overtime for 10 hours @ $1.125 an 
. hour ----------------------------- 11. 25 
--- $41.~ 
. [$50-,$41.25=$~.75; total amomit to 
be d i s t r i b u t e d as a bonus. 
[$8.75/$41.25=21.2%] 
Pe~centage of total earnings bonus @ 21.2% 
of $41.25 ___ _-_:_ ______ :_ ______ _. ___ _: ___ :_____ 8. 75 
Total-----------------------~~------ 50.00 
Obviously, this employee can no niore·be said 
to be receiving proper overtime than the :em-
ployee in the previous . example. · This em-
ployee's regular· rate in this week is $1.00 per 
·hour and he·is owed a total o:f'$55 for the week. 
No better claim of compliance ·can be. made 
by an employer who arbitrarily pieCes out ·a 
bonus from all or part of· group wages. The 
S'cheme tends to be more complex, but the prin-
ciple is the same and the same results follow.· 
One relatively simple example of such a 
scheme is the following: Two employees are 
hired as salesmen on an hourly-rate-plus-com-
. mission basis. Each is hired at the rate of $1.00 
an hour for the first 40 hours and $1.50 an 
·.hour for overtime and, in addition, is entitled to 
a share in commissions earned by each at the rate 
-of one percent o_f sales. In a given week one em-
ployee works 40 hours and the other works 50. 
·Together they sell $950 worth of merchandise 
-and are thus entitled to $9.50 as commissions. 
-In order to avoid payment of overtime on·the 
· commissions, the employer decides to distribute 
the $9.50 in the form of a percentage of total 
.earnings. The total wages of the two employees 
is $95- in-the particular week. The $9.50 com-
missions represent 10 percent of this figure. 
The employer therefore pays a 10-percerit 
"bonus" to each employee on his total earnings. 
One receives $4.00 as bonus, the other, $5.50. 
The employer claims that no additional over-
time is due because the "bonus" was a percent-
age of total earnings and the percentage was 
determined before the amount clue any indi-
vidual employee had been determined. 
If the commissions were a "bonus" at all, the 
method of distribution might be proper. But 
a. bonus, as has been stated, is a sum paid in 
addition to regular wages and not as a part of 
such wages. The employees have contracted to 
work on a wage-plus-group-commission basis. 
No extra pay-over and above the contract 
wage-is involved. As a regular part of their 
duties; the employees make sales and regularly 
receive a one-percent commission on the amount 
of the sale. Moreover, since the employees are 
owed the commissions in an amount related 
only to the amount of total sales and without 
regard to t'he number of hours worked, no part 
of such commissions is paid as overtime 
. compensation. 
In the example just given the employer sought 
only to relie:ve himself of the burden of paying 
proper overtime on part of the w_ages. The ex-
ample must grow more complex but the princi-
ple does not change when the employer seeks 
to relieve himself of the entire burden of over-
time by a fictitious division of regular g~·oup 
wages into hourly earnings and "bonus." This 
scheme is usually tried with respect to employees 
who work solely on a group piece rate or group 
commission basis. For simplicity we will as-
sume that the two employees in the previous 
example receive no base hourly rate but are 
working solely on a commission basis-11 per-
cent of total sales. In order for the scheme to 
function the employer must provide a mini-
mum hourly guarantee. The minimum rate 
of 75 cents is best suited to his purpose for it 
provides the greatest leeway as to the number 
of hours that 1imy be worked without the pay-
ment of any additional overtime com.pensation 
whatever but, purely for simplicity in compu-
tation, the rate of $1.00 will be used in this 
example. In a week in which the total sales 
amount to $950 the two employees are together 
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entitled to $104.50 (11%). They will receive 
this amount regardless of the number of hours 
they have worked individually or collectively. 
If they work the same number of hours, each 
will get half-$52.25. This would be true 
whether the hours worked by each were 40, 43, 
45, or 48 ·hours. Only the bookkeeping is al-
tered. If each works 40 hours the record will 
show for each: 
wages @ $1.00 per hour _____________________ $40. 00 
bonus-------------------------------------- 12.25 
Total------------------------~-------- $52.25 
If each works 45 hours, the record will show : 
. . 
wages @ $1 per hour for 40 hours_____________ $40. 00 
overtime pay @ $1.50 per hour for 5 hours ___ .:_ 7. 50 
bonus @ 10% of totlil earnings (10% of 
$47.GO) -----------------'--------------------- 4. 75 
Total--------------------------------- $52.25 
The total amount earned by each employee is 
exactly the same in each of the two weeks be-
cause it is determined not by the hours he works 
nor by the established rate but only by two un-
related factors: the- total amount of sttles and 
the relation between his hours of work and those 
of the other employee-not the total hours 
worked by either or both but merely the ratio 
of the two. 
This will become apparent if we look at a 
workweek in which one works 40 hours and the 
other 50. The books then read this way: 
1st employee: 
wages @ $1 per hour for 40 hours-------- $40. 00 
bonus @ 10% of total earnings--------~-- 4. 00 
Total--------------------------------- $44.00 
2nd employee : 
wages @ $1 per hour for 40 hours ______ ..;_ $40. 00 
overtime pay @ $1.50 per hour for 10 hours_ iG. 00 
bonus @ 10% of total earnings (10% of 
. $5.5) --------------------------------:-- 5. 50 
Total-----------------------~--------- $60.50 
Note that in each f?ase, a:s long as the amount 
of sales remains· cmistant, the two employees 
together earn $104.50 regardless of whether 
.either works overtime, or both do, and regard-
less-ofthe number of hours 6f overtime worked. 
The first employee worked 40 hours in the first 
week and received $5.2.25, yet he received only 
$44 for a 40-hour week in the third week of the 
.778.23 (b) 
series. . The only reason for this was that in 
the third week the other employee worked 10 
hours of overtime for which someone had to 
pay. The employer had invented the scheme 
so that he, the employer, would not have to pay. 
The burden would develop in part on the over-
time worker himself. The latter worked 10 
hours of overtime yet he received only $8.25 
more than he received in a 40-hour week. 
The systern.i~ a11ingenious book}reeping de-
vice but obviously it. must fail o:f its purpose. 
It is only a more elaborate method of claim-
ing that a rate-whether a salary or a piece rate 
or a commission-somehow i"includes" overtime 
even though it is paid regularly when no over-
time is worked and without regard to the 
amount of overtime worke<;I. 
The examples dealt with two employees. It 
is the same for two as for one or for twenty. 
A. "bonus" which is derived by subtraction of 
compensation, based on an·assigned rate, :from 
the total amount agreed to. be paid to an em-
ployee or a group is not a: bonus and cannot 
·be treated as such. · 
Regardless of bookkeeping devices, the regU-
lar rate of pay o£ employees employed on 
group piece rate or commissions is determined 
first by ascertaining the total amount which is 
due to a particular employee under the con-
tract and then dividing this sum by the number 
of hours he worked in the week. . Extra over-
time compensation, at hal£ the rate thus de-
termined, is due for each hour in excess of 40. 
MISCELLANEOUS 
Section 778.24-VETERANS' SUBSIST-
ENCE ALLOWANCES 
Subsistence allowances paid under Public 
Law 346 (commonly known as the G. I. Bill 
of Rights) to a veteran employed in on-the-job 
training program work maiy not be used to 
offset the wages to which he is entitled under 
the Fair Labor Standards Act. The subsist-
ence allowances provided by Public Law 346 
for payment to veterans are not paid as com-
pensation for services rendered to an employer 
nor are they intended as subsidy payments for 
such employer. In order to qualify as·wages 
under either section 6 t:'r section 7 o£ the Fair 
40 
Labor Standards Act, sums paid to an employee 
must be paid by or on behalf of the employer. 
Since veterans' subsistence allowances are not 
so paid, they may not be used to make up the 
minimum wage or overtime pay requirements 
·of the Act nor are they included in the regular 
rate of pay under section 7. · 
Section 778.25-SPECIAL OVERTIME 
· PROVISIONS UNDER SECTION 7 (b) 
Section 7 (b) of the Act provides a partial 
exemption from the overtime provisions under 
subsections (1) and (2) for ~mployees. em-
ployed pursuant to certain collective bargain-
ing agreements 58 and in subsection ( 3), :for a 
period of not morethan fourteen workweeks in 
the aggregate in any calendar year, for em-
ployees in an industry found by the Admin-
istrator to be of a seasonil.l nature,M The 'eX:-
emption, in each case, is conditioned upon the 
payment to employees pf overti;me co~p~~s.a­
tion at not less than one and one-half times 
their regular rate of pay for employment· "in 
excess of twelve hours in any workday, or for 
employment in excess of fifty-six hours in any 
workweek, as the case may be." 
Under this provision, where an employee 
·works both in excess o£ twelve hours in a day 
and in excess of fifty-six hours in the aggregate 
in a particular workweek, the employer must 
·pay overtime compensation computed on 
either the daily or the weekly basis, whichever 
is greater, but not both. It may be helpful to 
illustrate this opinion by specific examples. 
(a) Suppose an employee paid $1 an hour 
·works the following schedule: 
MTWTFSS llours __________________ 14 14 14 14 10 0 0 
On a daily basis the employee is entitled to 8 
hours of overtime pay, or a total of $70, for the 
week ( 12 hours @ $1 plus 2 hours @ $1.50 for 
each o£ the first 4 days ($60) plus 10 hours @ 
$1 for the fifth day). On a weekly basis the 
employee is entitled to 10 hours of overtime pay, 
·or a total of $71, for the week (56 hours @ $1 
plus 10 hours @ $1.50). The employer must 
·pay $71 to satisfy the requirements of the Act. 
00 Discussed in Part 781 (bulletin on guaranteed annual 
wage plans). . . . ... 
.. Discussed in Part 780, Subpart A (bulletin on agriculture 
and agricultural processing). 
(b) Suppose the employee paid $1 an hour 
works the following schedule: 
MTWTFSS 
llours__________________ 16 14 14 14 6 0 0 
On a daily basis the employee is entitled to 
10 hours of overtime pay, or a total of $69, for 
the week. On a weekly basis the employee is 
"entitled to 8 hours of overtimlpay, or a total 
of $68, for the week (56 hours @ $1 plus 8 hours 
@ $1.50). The employer must pay $69 to 
satisfy the requirements of the .Act. 
EFFECTIVE DATE-RETRO-
ACTIVITY 
Section 778.26-EFFE,CTIVE D.ATE 
The effective date of the .Amendments pro-
vided by section 7 (d), (e),(£) and (g) is Jan-
uary 25, 1950. 
Section 778.27-RETRO.ACTIVE EFFECT 
Section 16 (e) of Public Law 393 ( 81st Cong., 
1st Session-Chap. 736) provides:· 
t 
41 778.25 
"No employer shall be subject to any 
liability or punishment under the Fair 
Labor Standards .Act of 1938, as 
amended (iri any action or proceeding 
commenced prior to or on or after the 
effective date of this .Act), on account 
of the failure of said employer to pay 
· an employee compensation for any pe-
riod of overtime work performed prior 
to July 20, 1949, if the compensation 
paid prior to July 20, 1949, for such 
work was at least equal to the compen-
sation which would have been payable 
for such work had section 7 (d) ( 6), 
and (7) and section 7 (g) of the Fair 1 
Labor Standards .Act of 1938, as 
amended, been in effect at the time of 
such payment." 
For the period between July 20, 1949, and 
January 25, 1950, the provisions of the former 
section 7 (e) o£ the .Act, as added by the .Act of 
July 20, 1949 (Pub. No. 177, 81st Cong., 1st 
Sess.), provided virtually identical protection. 
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Part 540-Interpretative Bulletin on Child Labor Standards 
GENERAL 
Section- 450.0-Introductory Statement 
This bulletin discusses the meaning and 
scope of the child labor provisions of the Fair 
Labor Standards Act, as . amended 1 (herein-
after referred to as the Act). These provi-
sions seek to protect the safety, health, well-
being and opportunities for schooling of 
·youthful workers and authorize the Secretary 
of Labor to issue legally binding orders or 
regulations in certain instances and under 
certain conditions. The child labor provisions 
are found in sections 3 (1), 11 (b), 12, 13 (c) 
and (d), 15 (a) (4), 16 (a), and 18 of the 
Act. They are administered and enforced by 
the Secretary of Labor who has delegated 2 to 
the Wage and Hour Division the duty of mak-
ing investigations to obtain compliance, and 
to the Bureau of Labor Standards the duty of 
developing standards for the issuance of 
regulations and orders relating to (1) haz-
ardous occupations, (2) employment of 14-
and 15-year-old children, and (3) age certi-
ficates. 
The interpretations of the Secretary con-
tained in this bulletin indicate the construc-
tion of the law which will guide hini in per-
forming his duties until he is directed other-
wise by authoritative rulings of the courts or 
until he shall subsequently decide that his 
prior interpretation is incorrect. 
Section 450.1-General Scope of Statutory 
Provisions 
The most important of the child labor pro-
visions are contained in sections 12 (a), 12 
lPub. No. 718, 5th Cong., Sd sess. (52 Stat. lOGO), as amended 
by the Act of June 26, 1940 (Pub. Res. No. 88, 76th Cong., 3d 
seas.) : by Reorganization Plan No. 2 (60 Stat. 1095), effective 
July 16, 1946: by the Portal-t~r-Portal Act of 1947, approved 
May 14, 1947 (61 Stat. 84); and by the Fair Labor Standards 
Amendments of 1949, approved October 26, 1949 (Public Law 
898, Slat Cong., 1st sess.). Amendments provided by the Fair 
Labor Standards Amendments of 1949 are effective as of Janu-
ary 25, 1950. These amendments leave the existing Jaw un-
changed except as to provisions specifically amended and the 
addition of certain new provisions. 
2 General Order No. 42 issued by the Secretary on July 1, 1949. 
1 
(c), and 3 (d) of the Act. Section 12 (a) pro-
vides that no purchaser, manufacturer, or 
dealer shall ship or deliver for shipment in 
interstate or foreign commerce any goods 
produced in an establishment in or about 
which oppressive child labor was employed 
within 30 days before removal of the goods. 
The full text of this subsection is set forth in 
section 450.3 and its terms are discussed in 
sections 450.4-450.10 (inclusive) of this bul-
letin. Section 12 (c) prohibits any employer 
from employing oppressive child labor in 
interstate or foreign commerce or in the pro-
duction of goods for such commerce. The text 
and discussion of this provision appear in 
sections 450.11 and 450.12 herein. Section 3 
(I) of the Act, which defines the term "op-
pressive child labor", is set forth in section 
450.16 and its provisions are discussed in 
sections 450.17-450.20 (inclusive). It will 
further be noted that the Act provides vari-
ous specific e~emptions from the foregoing 
provisions which are set forth and discussed 
in sections 450.21-450.25 (inclusive). 
Section 450.2-Comparison with Wage and 
Hours Provisions 
A comparison of the child labor provisions 
with the so-called wage and hours provisions 
contained in the Act discloses some important 
distinctions which should be mentioned. 
(a) The child labor provisions contain no 
requirements in regard to wages. The wage 
and hours provisions, on the other hand, pro-
vide for minimum rates of pay for straight 
time and overtime pay at a rate not less than 
one and one-half times the regular rate of 
pay for overtime hours worked. Except as 
provided in certain exemptions contained in 
the Act, these rates are required to be paid 
all employees subject to the wage and hours 
provisions, regardless of their age or sex. 
The fact, therefore, that the employment of 
a particular child is prohibited by the child 
labor provisions or that certain shipments or 
deliveries may be prescribed on account of 
such employment, does 1not relieve the em-
ployer of the duties imposed by the wage and 
hours provisions to compensate the child in 
accordance with those requirements. 
(b) There are important differences be-
tween the child labor provisions and the wage 
and hours provisions with respect to their 
general coverage. As pointed out in section 
450.13, two separate and basically different 
coverage provisions are contained in section 
12 relating to child labort One of these pro-
visions (section 12 (c)), which applies to the 
employment by an empl~yer of oppressive 
child labor in commerce o;r in the production 
of goods for commerce, is similar to the wage 
and hours coverage provis'ions, which include 
employees engaged in cominerce or in the pro-
duction of goods for commerce. The other 
provision (section 12 (a)), however, differs 
fundamentally in its basic\ concepts of cover-
age from the wage and hqurs provisions, as 
will be explained in sectio:P.s 450.3-450.10. 
I 
(c) Another distinction;is that the exemp-
tions provided by the Act ~rom the minimum 
wage and/ or overtime provisions are more 
numerous and differ fro:r:h the exemptions 
granted from the child ,labor provisions. 
There are only four specific child labor ex-
emptions of which only one applies to the 
minimum wage and overt~me pay require-
ments as well. This is the e,xemption for em-
ployees engaged in the delivery of newspap-
ers to the consumer. a Witp. this exception, 
none of the specific exemptions from the 
minimum wage and/or overtime pay require-
ments applies to the child labor provisions·. 
However, it should be noted that the exclu-
sion of certain employers by section 3 (d) 4 
of the Act applies to the child labor provi-
sions as well as the wage l:\.nd hours provi-
sions. 
8 Section 18 (d) of the Act. , 
4 Section 8 (d) defines "employer" ~ include "any person 
acting directly or indirectly in the Interest of an employer in 
relation to an employee but shall not Include the United States 
or any State or political subdivision of ;a State, or any labor 
organization (other than when acting as ;an employer), or any-
one acting in the capacity of officer o:tr agent of such labor 
organization ... 
2 
COVERAGE OF SECTION 12(a) 
Section 450.3-General 
Section 12 (a) of the Act provides as 
follows: 
No producer, ma)lufacturer, or dealer shall 
ship or deliver for shipment in commerce any 
goods produced in an establishment situated 
in the United States in or about which within 
thirty days prior to the removal of such goods 
therefrom any oppressive child labor has 
been employed: Provided, That any such 
shipment or delivery for shipment of such 
goods by a purchaser who acquired them in 
good faith in reliance on written assurance 
from the producer, manufacturer, or dealer 
that the goods were produced in compliance 
with the· requirements of this section, and 
who acquired such goods for value without 
notice of any such violation, shall not be 
deemed prohibited by this subsection: And 
provided further, That a prosecution and 
conviction of a defendant for the shipment 
or delivery for shipment of any goods under 
the conditions. herein prohibited shall be a 
bar to any further prosecution against the 
same defendant for shipments or deliveries 
for shipment of any such goods before the 
beginning of said prosecution. 
In determining the applicability of this 
provision, consideration. of the meaning of 
the terms used is necessary. These terms are 
discussed in the sections following ( 450.4-
450.10, inclusive). · 
Section 450.4-"Producer, Manufacturer, or 
Dealer" 
It will be observed that the prohibition of 
section 12 (a) with respect to certain ship-
ments or deliveries for shipment is confined 
to those made by producers, manufacturers, 
and dealers. The terms "producer, manufac-
turer, or dealer'' used in this provision are 
not expressly defined by the statute. How-
ever, in view of the definition of "produced" 
in section 3 (j), for purposes of this subsec-
tion a "producer" is considered to be one who 
engages in producing, manufacturing, han-
dling or in any other manner working on 
goods in any State.li Since manufacturing is 
5 For a diacussion of the definition of "produced" as it relates 
to section 12 (a), see section 450.7 of this bulletin. 
considered a specialized form of production, 
the word "manufacturer" does not have as 
broad an application as the word "producer." 
Manufacturing generally involves the trans-
formation of raw materials or semi:finished 
goods into new or different articles. A per-
son may be considered a "manufacturer" 
even though his goods are made by hand, as 
is often true of products made by home-
workers. Moreover, it is immaterial whether 
manufacturing is his sole or main business. 
Thus, the term includes retailers who, in ad-
dition to retail selling, engage in such manu-
facturing activities as the making of slip-
covers or curtains, the baking of bread, the 
making of candy, or the making of window 
frames. The word "dealer" refers to anyone 
who deals in goods (as· defined in section 3 
(i) of the Act), 6 including persons engaged 
in buying, selling, trading, distributing, de-
livering, etc. It includes middlemen, factors, 
brokers, commission merchants, wholesalers, 
retailers and the like. 
Section 450.5-"Ship or Deliver for Ship-
ment in Commerce" 
(a) Section 12 (a) forbids producers, 
manufacturers, and dealers to "ship or de-
liver for shipment in commerce" the goods 
referred to therein. ·A producer, manufac-
turer, or dealer may "ship" goods in com-
merce either by moving them himself in in-
terstate or foreign commerce or by causing 
them to so move, as by delivery to a carrier. 7 
Thus, a baker "ships" his bread in commerce 
whether he carries it in his own truck across 
State lines or sends it by contract or common 
carri~r to his customers in other States. The 
word "ship" must be applied in its ordinary 
meaning. For example, it does not apply to 
the transmission of telegraphic messages. s 
(b) To "deliver for shipment in commerce" 
means to surrender the custody of goods to 
another under such circumstances that the 
person surrendering the goods knows or has 
reason to believe that the goods will later be 
o See section 450.6 of this bulletin. 
7 Section 3 (b) of the Act defines "commerce" to mean "trade, 
commerce, transportation, transmission, or communication among 
the several States or between any State and any place outside 
thereof." 
s Western Union Telegraph Co. v. Lenroot, 828 U. S. 490. 
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shipped in commerce. 9 Typical is the case of 
a Detroit manufacturer who delivers his 
goods in Detroit to a distributor who, as the 
manufacturer is well aware, will ship the 
goods into another State. A delivery for ship-
ment in commerce may also be made where 
raw materials are delivered by their producer 
to a manufacturer in the same State who 
converts them into new products which are 
later shipped across State lines. If the pro-
ducer in such case is aware or has reason to 
believe that the :finished products will ulti-
mately be sent into another State, his delivery 
of the raw materials to the manufacturer is a 
delivery for shipment in commerce. Another 
example is a paper box manufacturer who 
ships a carton of boxes to a fresh fruit or 
vegetable packing shed within the same State, 
with knowledge or reason to believe that the 
boxes will there be :filled with fruits or vege-
tables and shipped outside the State. In such 
case the box manufacturer has delivered the 
boxes for shipment in commerce. 
Section 450.6-"Goods"lO 
Section 12 (a) prohibits the shipment or 
delivery for shipment in commerce of "any 
goods" produced in an establishment which 
were removed within 30 days of the employ-
ment there of oppressive child labor. It should 
be noted that the statute does not base the 
prohibition of section 12 (a) upon the per-
centage of an establishment's output which is 
shipped in commerce. 
The Act furnishes its own definition of 
"goods" in section 3 (i), as follows: 
" 'Goods' means goods (including ships 
and marine equipment), wares, products, 
commodities, merchandise, ·or articles or 
subjects. of commerce of any character, 
or any part or i:ngredient thereof, but 
does not include goods after their deliv-
9 Tobin v. Grant, N.D. Calif., 79 F. Supp. 976 which was a suit 
for injunction by the Secretary of Labor against a manufacturer 
of books and book covers employing oppressive child labor. The 
facts showed that the manufactured articles sold by defendant to 
purchasers in the same State had an ultimate out-of-State destin-
ation which was manifest to defendant. The court construed the 
words "deliver for shipment in commerce" as sufficiently broad 
to cover this situation even though the purchasers acquired title 
to the goods. 
10 The term "goods" is discussed in more detail in Part 776 
(Interpretative Bulletin on the coverage of the wage and hours 
provisions) issued by the Administrator of the Wage and Hour 
Division. 
ery into the actual physical possession of 
the ultimate consumer thereof other than 
a producer, manufacturer, or processor 
thereof." 
' The term includes such things as foodstuffs, 
clothing, machinery, pri:ilted materials, blue 
prints and also includes lintangibles such as 
news, ideas, and intelligence. The statute ex-
pressly excludes goods 4fter their delivery 
into the actual physical possession of an ulti-
mate consumer other than a producer, manu-
facturer, or processor th~reof. Accordingly, 
such a consumer may lawfully ship articles in 
his possession although tfJ.ey were ineligible 
for shipment (commonly called "hot goods") 
before he received them.11\ 
Section .450 .. 7-" Produced~' 
The word "produced" as used in the Act is 
defined by section 3 (j) td mean: 
"* * * produced, manufactured, mined, 
handled, or in any other manner worked 
on in any State; * * *"12 
' 
(a)· The prohibition of section 12 (a) can-
not apply to a shipment of goods unless those 
goods (including any part or ingredient 
thereof) were actually "produced" in and re-
moved from an establishm'~nt where oppres-
sive child labor was employed. This provision 
is applicable even though the under-age em-
ployee does not engage in :the production of 
the goods themselves if somewhere in the 
establishment in or about i which he is em-
ployed goods are "produced" which are sub-
sequently shipped or delivered for shipment 
in commerce. In contrast to this restrictive 
requirement of section 12 (a), it will be noted 
that the employees covere~ under the wage 
and hours provisions as engaged in the pro-
duction of goods for comme~ce are not limited 
to those in or about estaqlishments where 
such goods are being produced. If the requi-
11 For a discussion of the exclusionary clause in section 8 (i) 
of the Act, see Powell et al v. United States Cartridge Co., 70 S. 
Ct. 755. ' 
12 The remaining portion of section 8 tj) provides: "* * * and 
for the purposes of this Act an employ~ shall be deemed to have 
been engaged in the production of goods if such employee was 
employed in producing, manufacturing, mining, handling, trans-
porting, or in any other manner workitig on such goods, or in 
any closely related process or occupation i directly essential to the 
production thereof, in 'Rny State." 
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site relationshipls to production of such 
goods is present, an employee is covered for 
wage and hours purposes regardless of 
whether his work brings him in or near any 
establishment where the goods are pro-
duced.14 
(b) Since the first word in the definition 
of "produced" repeats the term being defined, 
it seems clear that the first word must carry 
the meaning that it has in everyday language. 
Goods are commonly spoken of as "produced" 
if they have been brought into being as a 
result of the application of work. The words 
"manufactured" and "mined" in the defini-
tion refer to special forms of production. The 
former term is generally applied to the pro-
ducts of industry where existing raw mate-
rials are transformed into new or different 
articles by the use of industrial methods, 
either by the aid of machinery or by manual 
operations. Mining is a type of productive 
activity involving the taking of materials 
from the ground, such as coal from a coal 
mine, oil from oil wells, or stone from quar-
ries. The statute also defines the term "pro-
duced" to mean "handled" or "in any other 
manner worked on." 1 5 These words relate 
not only to operations carried on in the course 
of manufacturing, mining, or production as 
commonly described, but include as well all 
kinds of operations which prepare goods for 
their entry into the stream of . commerce, 
without. regard to whether the goods are to 
be further processed or are so-called "finished 
goods."16 Accordingly, warehouses, fruit and · 
vegetable packing sheds, distribution yards, 
grain elevators, etc., where goods are sorted, 
graded, stored, packed, labeled or otherwise 
handled or worked on in preparation for their 
18 See footnote 12. 
14 See Part 776 (Interpretative Bulletin on the coverage of the 
wage and hours provisions) issued by the Administrator of the 
Wage and Hour Division. Also, see sections 450.11 and 450.12 of 
this bulletin. 
15 For a more complete discussion of these words, see section 
77<6.16 of Part 77 6 (bulletin on coverage of the wage and hours 
provisions) • 
18 In Western Union Telegraph Co. v. Lenroot, 323 U. S. 490, 
the Supreme Court stated that these words bring witbin the 
statutory definition "every step in putting the subject of com-
merce in a state to enter commerce," including "all steps, whether 
manufactured or not, which lead to readiness for putting goods 
into the stream of commerce," and "every kind of incidental 
operation preparatory to putting goods into the stream of com-
merce.'' 
shipment out of the State are producing es-
tablishments for purposes of section 12 
(a) .17 However, the handling or working on 
goods, performed by employees of carriers 
which accomplishes the interstate transit or 
movement in commerce itself, does not con-
stitute production under the Act.1s 
Section 450.8-"Flstablishment Situated in 
the United States" 
(a) The statute does not expressly define 
"establishment." Accordingly, the term should 
be given a meaning which is not only con-
sistent with its ordinary usage, but also de-
signed to accomplish the general purposes of 
the Act. As normally used in business and 
in Government, the word "establishment" 
refers to a distinct physical place of business. 
This is the meaning attributed to the term as 
it is used in section 13 (a) (2) of the Act.19 
Since the establishments covered under sec-
. tion 12 (a) of the Act are those in which 
goods are produced, the term "establishment" 
there refers to a physical place where goods 
are produced. Typical producing establish-
ments are industrial plants, mines, quarries, 
and the like. The producing establishment, 
however, need not have a permanently :fixed 
location as is the case with a factory or mine. 
A boat, for instance, where productive activi-
ties such as catching or canning :fish are 
carried on, is considered a producing estab-
lishment for purposes of section 12 (a) . 
Frequently, questions arise as to what 
should be considered a single establishment. 
No hard and fast rule can be laid down which 
will :fix the area of all establishments·. Ac-
cordingly, a determination of the area con-
tained in a single establishment must be 
based upon the facts of each individual situa-
tion. Facts which are particularly pertinent 
in this connection, however, are those which 
relate to the physical characteristics and the 
manner of operation and control of the busi-
17 Lenroot v. Kemp and Lenroot v. Hazlehurst Mercantile Co., 
158 F. 2d 153 (C. A. 5), where the court directed issuance of 
injunctions to restrain violations of the child labor provisions by 
operators of vegetable packing sheds at which they bought, then 
washed, sorted, crated, and packed cabbages and tomatoes for 
shipment in interstate commerce. 
18 Western Union Telegraph Co. v. Lenro7It, 828 U. S. 490. 
19 A. H. Phillips, Inc. v. Walling, 824 U. S. 490. See Part 779 
(bulletin on the retail and service establishment exemption from 
the wage and hours provisions). 
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ness. Sometimes, an establishment may ex-
tend over an area of several square miles as 
is common with farms, logging enterprises, 
mines, and quarries. On the other hand, it 
may be confined to a few square feet. A typi-
cal illustration of this is a loft building that 
houses the workshops of hundreds of inde-
pendent manufacturing :firms. Each of the 
workshops is, for purposes of this subsection, 
a separate establishment. 
Similar principles are applicable in deter-
mining whether several buildings located on 
the same premises constitute one establish-
ment or more than one. For example, where 
several factory buildings are located on the 
same premises and owned and operated by 
the same person, they are generally to be con-
sidered as a single establishment. On the 
other hand, factory buildings located on the 
same premises, but 'owned and operated by 
different persons, will not ordinarily be treat-
ed as a single establishment. Where the 
several factories, however, are engaged in a 
joint productive enterprise, they may con-
stitute a single establishment. This is the 
case, for example, where a large shipyard 
contains the plants of a number of subcon-
tractors who al;'e engaged in making parts or 
equipment for the boats that are built in the 
yard. 
(b) The phrase "situated in the United 
States" is construed to include any of the 48 
States or the District of Columbia or any 
Territory or possession of the United States. 
Section 450.9-"In or About'' 
Section 12 (a) excludes from the channels 
of interstate commerce goods produced in an 
establishment in or about which oppressive 
child labor has been employed. In a great 
many situations it is obviously easy to deter-
mine whether a minor is employed in an es- . 
tablishment. Thus, he is so employed where 
he performs his occupational duties on the 
premises of the producing establishment. 
Furthermore, a minor is also considered as 
employed in an establishment where he per-
forms most of his duties off the premises but 
is regularly required to perform certain oc-
cupational duties in the establishment, such 
as loading or unloading a truck, checking in 
or out, or washing windows. This is true in 
6 
such cases even though the minor is employed 
by someone other than the owner or operator 
of the particular establishment. On the other 
hand, a minor is not co:Usidered to be em-
ployed in ali establishm~nt other than his 
employer's merely because such establish- • 
ment is visited by him for brief periods of 
time and for the sole purpose of picking up 
or delivering a message o:r: other small article. 
If, in the light of the preceding statements, 
the minor cannot be considered as employed 
in the establishment, he may, nevertheless, 
be employed about it if he performs his oc-
cupational duties sufficiently close in proxim-
ity to the actual place of' production to fall 
within the commonly understood meaning of 
the term "about." This would be true in a 
situation where the foregoing proximity test 
is met and the occupation of the minor is 
directly related to the activities carried on in 
the producing establishment. In this con-
nection, occupations are :considered suffici-
ently related to the activities carried on in 
the producing establishmep.t to meet the sec-
ond test above at least w;here the requisite 
relationship to productio:p of goods exists 
within the meaning of section 3 (j) of the 
Act.2o By way of examplJ, a driver's helper 
employed to assist in the distribution of the 
products of a bottling comriany who regularly 
boards the delivery truck i:rhmediately outside 
the premises of the bottling plant is con-
sidered employed "in or albout" such estab-
lishment, without regard tb whether he ever 
enters the plant itself. On the other hand, 
employees working entirely within one es-
tablishment are not considered to be em-
ployed "in or about" a wholly different estab-
lishment occupying separate premises and 
operated by another employer. This would 
be true even though the two establishments 
are contiguous. But in other situations the 
distance between the producing establish-
ment and the minor's place of employment 
may be a decisive factor. Thus, a minor em-
ployed in clearing rights-of-way for power 
lines many miles away from the power plant 
cannot well be said to be employed "in or 
about" such establishment. In view of the 
great variety of establishments and employ-
20 See Part 776 (bulletin on coverage of the wage and hours 
provisions) • 
ments, however, no hard and fast rule can be 
laid down which will once and for all dis-
tinguish between employments that are about 
an establishment and those that are not. 
Therefore, each case must be determined on 
its own merits. In determining whether a 
particular employment is about an establish-
ment, consideration of the following factors 
should prove helpful: (1) actual distance 
between the producing establishment and the 
minor's place of employment; (2) nature of 
the establishment; (3) ownership or control 
of the premises involved; ( 4) nature of the 
minor's activities in relation to-the establish-
ment's purpose; (5) identity of the minor's 
employer and the establishment's owner; (6) 
extent of control by the producing establish-
ment's owner over the minor's employment. 
Section 450.10-Removal "Within 30 Days" 
According to section 12 (a) goods· pro-
duced in an establishment in or about which 
oppressive child labor has been employed are 
barred as "hot goods" from being shipped or 
delivered for shipment in commerce in the 
following two situations : First, if they were 
removed from the establishment while any 
oppressive child labor was still being em-
ployed in or about it; second, if they were 
removed from an establishment in or about 
which oppressive child labor was no longer 
employed but less than 30 days had then 
elapsed since any such employment of oppres-
sive child labor came to an end. Once any 
goods have been removed from a producing 
establishment within the above-mentioned 
thirty-day period, they are barred at any time 
thereafter from being shipped or delivered 
for shipment in commerce so long as they 
remain "goods" for purposes of the Act.21 
Goods are considered removed from an es-
tablishment just as soon as they are taken 
away from the establishment as that term 
has been defined.22 The statute does notre-
21 However; section 12 (a) contains a provision relieving inno-
cent purchasers from liability thereunder provided certain con· 
ditions are met. For a discussion of this provision, see section 
450.27 of this bulletin. 
Also, section 15 (a) (1) relieves any common carrier from 
liability under the Act for the transportation in commerce in the 
regular course of its business of any goods not prodU:ced by such 
common carrier. 
22 For a discussion of the meaning of "establishment," see 
section 460.8 of this bulletin. 
quire that this "removal" from the establish-
ment be made for the purpose or in the course 
of a shipment or delivery for shipment in 
commerce. A "removal" within the meaning 
of the statute also takes place where the 
goods are removed from the establishment 
for some other purpose such as storage, the 
granting of a lien or other security interest, 
or further processing. 
COVERAGE OF SECTION 12 (c) 
Section 450.11-General 
Section 12 (c) of the Act provides as fol-
lows: "No employer shall employ any oppres-
sive child labor in commerce or in the produc-
tion of goods for commerce." 
This provision, which was added by the 
Fair Labor Standards Amendments of 
1949,28 broadens child labor coverage to in-
clude employment in commerce. Moreover, it 
establishes a direct prohibition of the em-
ployment of oppressive child labor in com-
merce or in the production of goods for com-
merce. The legislative history pertaining to 
this provision leads to the conclusion that 
Congress intended its application to be gener-
ally consistent with that of wage and hours 
coverage provisions. The application of the 
provision depends on the existence of two 
necessary elements: (1) the employment of 
"oppressive child labor"24 by some employer 
and (2) the employment of such oppressive 
child labor in commerce or in the production 
of goods for commerce. 
Section 450.12-Employment25 "in Com-
merce or in the Production of Goods for 
Commerce" 
(a) The term "employ" is broadly defined 
in section 3 (g) of the Act to include "to 
suffer or permit to work." The Act expressly 
provides that the term "employer" includes 
"any person acting directly or indirectly in 
the interest of an employer in relation to an 
employee." The nature of an employer-
28 Public Law 393, Slst Cong., 1st sess. ( 68 Stat. 910) • These 
amendments became effective on January 25, 1950. 
24 "Oppressive child labor" is discussed in sections 450.16-
450.20 (inclusive) of this bulletin. 
25 For a more detailed discussion, see Part 787 (bulletin on 
employment issued by the Administrator of the Wage and Hour 
DiVision). 
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employee relationship is· ordinarily to be de-
termined not solely on the basis of the con-
tractual relationship between the parties but 
also in the light of all the facts and circum-
stances. Moreover, the terms "employer" 
and "employ" as used in the Act are broader 
than the common-law concept of employment 
and must be interpreted broadly in the light 
of the mischief to be corrected. Thus, neither 
the technical relationship between the parties 
nor the fact that the minor is unsupervised 
or receives no compensation is controlling in 
determining whether an employer-employee 
relationship exists for purposes of section 12 
(c) of the Act. However, these are matters 
which should be considered along with all 
other facts and circumstances surrounding 
the relationship of the parties in arriving at 
such determination. The words "suffer or 
permit to work" include those who suffer by 
a failure to hinder and those who permit by 
acquiescence in addition to those who employ 
by oral or written contract. A typical illus-
tration of employment of oppressive child 
labor by suffering or permitting an under-
aged minor to work is that of an employer 
who knows that his employee is utilizing the 
services of such a minor as a helper or sub-
stitute in performing his employer's work. 
If the employer acquiesces in the practice or 
fails to exercise his power to ~inder it, he is 
himself suffering or permitting the helper to 
work and is, therefore, employing him, with-
in the meaning of the Act. Where employ-
ment does exist within the meaning of the 
Act, it must, of course, be in commerce or in 
the production of goods for commerce in 
order for section 12 (c) to be applicable. 
(b) As previously indicated, the scope of 
coverage of section 12 (c) of the Act is, in 
general, coextensive with that of the wage 
and hours provisions. The basis for this con-
clusion is provided by the similarity in the 
language used in the respective provisions 
and by statements appearing in the legisla-
tive history concerning the intended effect of 
the addition of section 12 (c). Accordingly, 
it may be generally stated that employees 
considered to be within the scope of the 
phrases "in commerce or in the production of 
goods for commerce" for the purposes of the 
wage and hours provisions are also included 
within the identical ph~ases used in section 
12 (c). To avoid needl~ss repetition, refer-
ence is herein made to the full discussion of 
principles relating to th~ general coverage of 
the wage and hours prdvisions contained in 
Part 776 (Interpretative Bulletin issued by 
the Administrator of t:he Wage and Hour 
Division). In this con~ection, however, it 
should be borne in mind; that lack of cover-
age under the wage and 1hours provisions or 
under section 12 (c) does! not necessarily pre-
clude the applicability of section 12 (a) of the 
Act.26 I 
I 
JOINT AND SEPARATE APPLICABILITY 
OF SECTIONS 12 (~) AND 12 (c) 
Section 450.13-General . 
It should be noted that ,section 12 {a) does 
not directly outlaw the employment of op-
pressive child labor. Instead, it prohibits the 
shipment or delivery for! shipment in inter-
state or foreign commerc~ of goods produced 
in an establishment where oppressive child 
labor has been employed \within 30 days be-
fore removal of the goods.i Section 12 (c) , on 
the other hand, is a direct ~rohibition against 
the employment of oppre~sive child labor in 
commerce, or in the prod*ction of goods for 
commerce. Moreover, th~ two subsections 
provide different method~ for determining 
the employees who are covered thereby. Thus, 
subsection (a) may be said to apply to young 
workers on an "establishment" basis. If the 
standards for child labor ~re not observed in 
the employment of minors! in or about an es-
• I 
tabltshment where goods ft.re produced and 
from which such goods a~e removed within 
the statutory 30-day period, it becomes un-
lawful for any producer, !manufacturer, or 
dealer (other than an innocent purchaser 
who is in compliance with 1 the requirements 
for a good faith defense i,s provided in the 
subsection) to ship or deliv~r those goods for 
shipment in commerce. It is not necessary for 
the minor himself to have been employed by 
the producer of such goods or in their pro-
duction in order for the ban to apply. On 
the other hand, whether th~ employment of a 
particular minor below tJie applicable age 
20 See section 460.16 of this bulletin. 
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standard will subject his employer to the pro-
hibition of subsection (c) is dependent upon 
the minor himself being employed in com-
merce or in the production of goods for com-
merce, within the meaning of the Act. If 
such a minor is so emp!"oyed by his employer 
and is not specifically exempt from the child 
labor provisions then. his employment under 
such circumstances constitutes a violation of 
section 12 (c) regardless of where he may be 
employed or what his employer may do. 
Moreover, a violation of section 12 (c) occurs 
under the foregoing circumstances without 
regard to whether there is a "removal" of 
goods or a shipment or delivery for shipment 
in commerce. 
Section 450.14-J oint Applicability 
The child labor coverage provisions con-
·tained in sections 12 (a) and 12 (c) of the 
Act may be jointly applicable in certain situa-
tions. For example, a manufacturer of 
women's dresses who ships them in interstate 
commerce, employs a minor under 16 years 
of age who gathers and bundles scraps of 
material in the cutting room of the plant. 
Since the employment of the minor under 
such circumstances constitutes oppressive 
child labor and involves the production of 
goods for commerce, the direct prohibition of 
section 12 (c) is applicable to the case. In 
addition, section 12 (a) also applies to the 
manufacturer if the dresses are removed 
from the establishment during the course of 
the minor's employment or within 30 days 
thereafter. To illustrate further, suppose 
that a transportation company employs a 17-
year-old boy as helper on a truck used for 
hauling materials between railroads and the 
plants of its customers who are engaged in 
producing goods for shipment in commerce. 
The employment of the minor as helper on a 
truck is oppressive child labor because 'such 
occupation has been declared particularly 
hazardous by the Secretary for children be-
tween 16 and 18 years of age. Since his oc-
cupation involves the transportation of goods 
which are moving in interstate commerce, his 
employment in such occupation by the trans-
portation company is, therefore, directly pro-
hibited by the terms of section 12 (c) . If the 
minor's duties in this case should, for ex-
ample, include loading and unloading the 
truck at the establishments of the customers 
of his employer, then the provisions of sec-
tion 12 (a) might be applicable with respect 
to such customers. This would be true where 
any goods which they produce and ship in 
commerce are removed from the producing 
establishment within 30 days after the min-
or's employment there. 
Section 450.15-Separate Applicability 
There are situations where section 12 (c) 
does not apply because the minor himself. is 
not considered employed in commerce or in 
the production of goods for commerce. This 
does not exclude the possibility of coverage 
under the provisions of section 12 (a), how-
ever. Thus, the employment of a minor by a 
local window-cleaning company to wash the 
windows of a factory producing goods for 
shipment in commerce is not subject to sec-
tion 12 (c) because the work performed by 
the minor is not closely related and directly 
essential to production. However, the prohi-
bition contained in section 12 (a) would ·ap-
ply in such a situation to shipments from the 
factory of goods removed within the statu-
tory 30-day period provided, of course, the 
minor was below the applicable age mini-
mum. In those cases where oppressive child 
labor is employed in commerce but not in or 
about a producing establishment, coverage 
exists under. section 12 (c) but not under the 
provisions of section 12 (a). The employ-
ment of telegraph messengers under 16 years 
of age would normally involve this type of 
situation.2 7 There may also be cases where 
oppressive child labor is employed in occupa-
tions closely related and directly essential to 
the production of goods in a separate estab-
lishment and therefore covered by section 12 
(c) but due to the fact that none of the goods 
produced in the establishment where the 
minors work are ever shipped or delivered for 
shipment in commerce either in the same 
form or as a part or ingredient of other 
goods, coverage of section 12 (a) is lacking. 
An illustration of this type of situation would 
27 In Western Union Telegraph Co. v. Lenroot, 828 U. S. 490, 
the court held section 12 (a.) inapplicable to Western Union on 
the grounds that the company does not "prodUce" or "ship" 
goods within the meaning of that subsection. 
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be the employment of a minor under the ap-
plicable age minimum in a plant engaged in 
the production of electricity which is sold and 
consumed exclusively within the same State 
and some of which is used by establishments 
·in the production of goods for commerce: 
OPPRESSIVE CHILD LABOR 
Section 450.16-General 
Section 3 (1) of the Act defines "oppres-
sive child labor" as follows : 
" 'Oppressive child labor' means a condi-
tion of employment under which (1) any 
employee under the age of sixteen years is 
employed by an employer (other than a par-
ent or a person standing in place of a parent 
employing his own child or a child in his 
custody under the age of sixteen years in an 
occupation other than manufacturing or min-
ing or an occupation found by the Secretary 
of Labor to be particularly hazardous for the 
~mployment of children between the ages of 
. sixteen and eighteen years or detrimental to 
their health or well-being) in any occupation, 
or (2) any employee between the ages of six-
teen and eighteen years is employed by an 
employer in any occupation which the Secre-
tary of Labor shall :find and by order declare 
to be particularly hazardous for·the employ-
ment of children between such ages or detri-
mental to their health or well-being, but op-
pressive child labor shall not be deemed to 
exist by virtue of the employment in any oc-
cupation of any person with respect to whom 
the employer shall have on :file an unexpired 
certificate issued and held pursuant to regu-
lations of the Secretary of Labor certifying 
that such person is above the oppressive child 
labor age. The Secretary of Labor shall pro-
vide by regulation or by order that the em-
ployment of employees between the ages of 
fourteen and sixteen years in occupations 
other than manufacturing and mining shall 
not be deemed to constitute· oppressive child 
labor if and to the extent that the Secretary 
of Labor determines that such employment is 
confined to periods which will not interfere 
with their schooling and to conditions which 
will not interfere with their health and well-
being." 
It will be noted that\ the term includes 
generally the employme~t of young workers 
under the age of 16 year~ in any occupation. 
In addition, the term includes employment of 
minors 16 and 17 years o:f
1 
age by an employer 
in any occupation which :the Secretary :finds· 
and declares to be partic9larly hazardous for 
the employment of childl;'en of such ages or 
detrimental to their health or well-being. 
Authority is also given th1e Secretary to issue 
orders or regulations permitting the employ-
ment of children 14 and !15 years of age in 
I 
nonmanufacturing and :b.onmining occupa-
tions where he determine$ that such employ-
ment is confined to periqds which will not 
interfere with their schooling and to condi-
tions which will not interfere with their 
health and well-being. Thd subsection further 
provides for the issuance 1 of age certificates 
pursuant to regulations \ of the Secretary 
which will protect an employer from unwit-
ting employment of oppre~sive childlabor. 
I 
Section 450.17-Sixteen-Yfar Minimum 
The Act sets a 16-yearl age minimum for 
employment in manufacturing or mining oc-
cupations. Furthermore, 'j;his age minimum 
is applicable to employmenit in all other occu-
pations unless otherwise provided by regula-
. I 
tion or order issued by th~ Secretary. 
Section 450.18-Fourteen-Year Minimum 
With respect to employnient in occupations 
other than manufacturing and mining, the 
Secretary is authorized toi issue regulations 
or orders lowering the age minimum to 14 
years where he :finds that such employment is 
confined to periods which twill not interfere 
with the minors' schoolingi and to conditions 
which will not interfere with their health and 
well-being. Pursuant to t~is authority, the 
Secretary permits the emplpyment of 14- and 
15-year-old children in a limited number of 
occupations where the work1 is performed out-
side school hours and is confined to other 
specified limits. Under the" provisions of 
Child Labor Regulation No.1 3, as amended,2s 
employment of minors in this age group is 
not permitted in the follovhng occupations: 
I (a) manufacturing, mining, or processing 
occupations; (b) occupatiop.s requiring the 
28 29 C. F. R., Part 441, as amended. kThe text of this regula-
tion appears in the appendix to this bul~etin.) 
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performance of any duties in a work room or 
work place where goods are manufactured, 
mined or otherwise processed; (c) occupa-
tions involving the operation or tending of 
hoisting apparatus or of any power-d:riven 
machinery other than office machines; (d) 
public messenger service; (e) occupations 
declared to be particularly hazardous or 
detrimental to health or well-being by the 
Secretary; or (f) occupations (except office 
or sales work) in connection with (1) trans-
portation of persons or property by rail, high-
way, air, water, pipeline, or other means; 
(2) warehousing and storage; (3) communi-
cations and public utilities; and ( 4) con-
struction (including demolition and repair). 
The exception permitting office and sales 
work performed in connection with the occu-
pations specified in (f) above does not apply 
if such work is performed on trains or any 
other media of transportation or at the actual 
site of construction operations. Employment 
of fourteen- and :fifteen-year-olds in all occu-
pations other than the foregoing is permitted 
by the Regulation, if the following conditions 
are observed: (1) employment only outside 
school hours and between the hours of 7 a. m. 
and 7 p. m.; (2) employment for not more 
than 3 hours a day nor more than 18 hours a 
week when school is in session; and, (3) em-
ployment for not more than 8 hours a day nor 
more than 40 hours a week when school is 
not in session. The employment of minors 
under 14 years of age is not permissible, 
under any circumstances if the employment 
is covered by the child labor provisions and 
not specifically exempt. 
Section 450.19-Eighteen-Year Minimum 
To protect young workers from hazardous 
employment, the Act provides for a minimum 
age of 18 years in occupations found and de-
clared by the Secretary to be particularly 
hazardous or detrimental to health or well-
being for minors 16 and 17 years of age. 
Hazardous-occupations orders are the means 
through which occupations are declared to be 
particularly hazardous for minors. They are 
issued after public hearing and advice from 
committees composed of representatives of 
employers and employees of the industry and 
the public and in accordance with procedure 
established in Child Labor Regulation No. 
5.29 The effect of these orders is to raise the 
minimum age for employment to 18 years in 
the occupations covered. Eight ordersao have 
thus far been issued under the Act and are 
now in effect. In general, they cover: 
No. 1-0ccupations in or about plants 
manufacturing explosives or articles contain-
ing explosive components. 
No. 2-0ccupations of motor-vehicle driver 
and helper. 
· No. 3-Coal-mine occupations. 
No. 4--Logging occupations and occupa-
tions in the operation of any sawmill, lath 
mill, shingle mill, or cooperage-stock mill. 
No. 5---'--0ccupations involved in the opera-
tion of power-driven wookworking machines. 
No; 6-0ccupations involving exposure to 
radioactive substances. 
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No. 7-0ccupations involved in the opera-
tion of power-driven hoisting apparatus. 
No. 8-0ccupations involved in the opera-
tion of power-driven metal forming, punch-
ing, and shearing machines. 
Section 450.20-Age Certificates 
To protect an employer from unwitting 
violation of the minimum age standal\ds, it is 
provided in section 3 (1) (2) of the Act that 
"oppressive child labor shall not be deemed 
to exist by virtue of the employment in any 
occupation of any person with respect to 
whom the employer shall have on file an uri-
expired certificate issued and held pursuant 
to regulations of the Secretary of Labor cer-
tifying that such person is above the oppres-
sive child labor age." An age certificate is a 
statement of a minor's age issued under regu-
lations of the Secretary (Child Labor Regu-
lation No. 1) 81 based on the best available 
documentary evidence of age, and carrying 
the signatures of the minor and the issuing 
officer. Its purpose is to furnish an employer 
with reliable proof of the age of a minor em-
ployee in order that he may, as specifically 
provided by the Act, protect himself against 
unintentional violation of the child labor pro-
visions. Pursuant to the regulations of the 
29 29 C. F. R., Part 421. 
BO 29 C. F. R., Part 422. (Texts of these orders appear in the 
appendix to this bulletin.) 
8129 C. F. R., Part 401. 
Secretary, State employment or age certifi-
cates are accepted as proof of age in 44 
States, the District of Columbia, Hawaii, and 
Puerto Rico, and Federal certificates of age 
in Idaho, Mississippi, South Carolina and 
Texas. If there is a possibility that the minor 
whom he intends to employ is below the ap- · 
plicable age minimum for the occupation in 
which he is to be employed, the employer 
should obtain an age certificate for him. 
It should be noted that the age certificate 
furnishes protection to the employer as pro-
vided by the Act only if it shows the minor 
to be above the minimum age applicable 
thereunder to the occupation in which he is 
employed. Thus, a State certificate which 
shows a minor's age to be above the minimum 
required by State law for the occupation in 
which he is employed does not protect his 
employer for purposes of the Fair Labor 
Standards Act unless the age shown on such 
certificate is also above the minimum pro-
vided under that Act for such occupation. 
EXEMPTIONS 
Section 450.21-General 
Specific exemptions from the child labor 
requirements of the Act are provided for (1) 
employment of children in agriculture out-
side of school hours for the school district 
where they live while so employed; (2) em-
ployment of employees engaged in the deliv-
ery of newspapers to the consumer; (3) em-
ployment of children as actors or performers 
in motion pictures or in theatrical, radio, or 
television productions; and ( 4) employment 
by a parent or a person standing in a parent's 
place of his own child or a child in his custody 
under the age of sixteen years in any occupa-
tion other than the following: (a) manufac-
turing, (b) mining, (c) an occupation found 
by the Secretary to be particularly hazardous 
for the employment of children between the 
ages of sixteen and eighteen years or detri-
mental to their health or well-being. In his 
interpretations of these provisions, the Secre-
tary will be guided by the principle that such 
exemptions should be narrowly construed and 
their application limited to those employees 
who are plainly and unmistakably within 
their terms. Thus, the fact that a child's oc-
cupation involves the p~rformance of work 
which is considered exempt from the child 
labor provisions will not relieve his employer 
from the requirements of section 12 (c) or 
the producer, manufactu:i:'er, or dealer from 
· the requirements of sectiqn 12 (a) if, during 
the course of his employment, the child 
spends any part of his tirJ
1
e doing work which 
is covered but not so exe~pt. 
! 
Section 450.22-Agricultu~e 
i 
Section 13 (c) of the .Act provides an ex-
emption from the child la:bor provisions for 
I • 
"any employee employed in agriculture out-
side of school hours for the school district 
where such employee is living while he is so 
employed." This is the on1y exemption from 
the child labor provisions relating to agri-
culture or the products o~ agriculture. The 
various agricultural exem~tions provided by 
sections7 (b) (3),7 (c),13 (a) (6),13 (a) 
(10) and 13 (b) (5) fro:mi all or part of the 
minimum wage and overtime pay require-
ments are not applicable to the child labor 
provisions. This exemption, it will be noted, 
is limited to periods outside of school hours 
in contrast to the complete exemption for em-
ployment in "agriculture" : under the wage 
·and hours provisions. Under the original Act, 
the exemption became operative whenever 
the applicable State law dil:l not require the 
minor to attend school. T~e legislative his-
tory clearly indicates that in amending this 
provision, Congress sought to establish a 
clearer and simpler test fot permissive em-
ployment which could be applied without the 
necessity of exploring State legal require-
ments regarding school a~endance in the 
particular State. It recoknized that the 
original provision fell short \of achieving the 
objective of permitting· agricultural work 
only so long as it did not infringe upon the 
opportunity of children fo~ educatio~. By 
recasting the exemption on: an "outside of 
school hours" basis, Congress intended to 
provide a test which could be;more effectively 
applied toward carrying out this purpose. 
The applicability of the e~emption to em-
ployment in agriculture as defined in section 
12 
3 (f) 8 2 of the Act depends in general upon 
whether such employment conflicts with 
school hours· for the locality where the child 
lives. Since the phrase "school hours" is not 
defined in the Act, it must he given the mean-
ing that it has in ordinary speech. Moreover, 
it will be noted that the statute speaks of 
school hours "for the school district" rather 
than for the individual child. Thus, the pro-
vision does not depend for its application 
upon the individual student's requirements 
for attendance at school. For example, if an 
individual student is excused from his studies 
for a day or a part of a day by the superin-
tendent or the school board, the exemption 
would not apply if school was in session then. 
"Outside of school hours" generally may be 
said to refer to such periods as before or after 
school hours, holidays, summer vacation, 
Sundays, or any other days on which the 
school for the district in which the minor 
lives does not assemble. Since "school hours 
for the school district" do not apply to minors 
.who have graduated from high school, the 
entire year would be considered "outside of 
school hours" and, therefore, their employ-
ment in agriculture would ·be permitted at 
anytime. 
Attention is directed to the fact that by 
virtue of the parental exemption provided in 
section 3 (1) of the Act, children under 16 
years of age are permitted to work for their 
parents on their parents' farms at any time 
provided they are not employed in. a manu-
facturing or mining occupation. 
The orders (Part 422 of the code of Federal 
Regulations) declaring certain occupations to 
be particularly hazardous for the employment 
of minors between 16 and 18 years of age or 
detrimental to their health or well-being do 
not apply to employment in agriculture, pend-
82 "Agriculture" as defined in section 8 (f) includes "farming 
in all its branches and among other things includes the cultiva-
tion and tillage of the soil, dairying, the production, cultivation, 
growing, and harvesting of any agricultural or horticultural com-
modities (including commodities deljned as agricultural commodi-
ties in section 15 (g) of the Agricultural Marketing Act, as 
amended), the raising of livestock, bees, fur-bearing animals, or 
poultry, and any practices (including any forestry, or lumbering 
operations) performed by a farmer or on a farm as an incident 
to or in conjunction with such farming operations, including 
preparation for market, delivery to storage or to market or to 
carriers for transportation to market." 
ing study as to the hazardous or detrimental 
nature of occupations in agriculture.ss 
Section 450.23-Delivery of Newspapers 
Section 13 (d) of the Act provides an ex-
emption from the child labor as well as the 
wage and hours provisions for employees en-
gaged in the delivery of newspapers to the 
consumer. This provision applies to carriers 
engaged in making deliveries to the homes of 
subscribers or other consumers of newspap-
ers (including shopping news). It also in-
cludes employees engaged in the street sale 
or delivery of newspapers to the consumer. 
However, employees engaged in hauling 
newspapers to drop stations, distributing 
centers, newsstands, etc., do not come within 
the exemption because they do not deliver to 
the consumer. 
Section 450.24-Actors and Performers 
Section 13 (c) of the Act provides an ex-
emption from the child labor provisions for 
"any child employed as an actor or performer 
in motion pictures or theatrical productions, 
or in radio or television productions." The 
term "performer" used in this provision is 
·obviously more inclusive than the term uac-
tor". In regulations issued pursuant to sec-
tion 7 (d) (3) of the Act, the Administrator 
of the Wage and Hour Division has defined 
a "performer" on radio and television pro-
grams for purposes of that section. 84 The 
Secretary will follow this definition in deter-
mining whether a child is employed as a 
"* * * performer * * * in radio or television 
productions" for purposes of this exemption. 
Moreover, in many situations the definition 
will be helpful in determining whether a child 
88 See the footnote to the headnote, 29 C. F. R., Part 422. 
. . 
S4 Section 550.! (b) of these regulations, Part 550 ("Defining 
a.nd Delimiting the Term 'Talent Fees' ") provides: 
"(b) The term 'performer' shall mean a person who performs 
a distinctive, penona!ized service as a part of an actual broad-
cast or telecast including an actor, singer, dancer, musician, 
comedian, o:r any person who entertains, affords amusement to, 
or occupies the interest of a radio or television audience by act-
ing, singing, dancing, :reading, l!arrating, performing feats of 
skill, or announcing, or describing or relating facts, events a.nd 
other matters of interest, and who actively participates in such 
capacity in the actual presentation of a radio or television pro-
gram. It shall not include such persons as script writers, stand-
ins, or directors who are neither seen nor heard by the radio or 
television audience; nor shall it include persons who participate 
in the broadcast or telecast purely as technicians such as en-
gineers, electricians and stage hands ;" 
13 
qualifies as a H* * * performer in motion pic-
tures or theatrical productions * * *" within 
the meaning of the exemption. 
Section 450.25-Parental Exemption 
By the parenthetical phrase included in 
section 3 (I) (1) of the Act, a parent or a 
person standing in place of a parent may em-
ploy his own child or a child in his custody 
under the age of 16 years in any occupation 
other than the following: (1) manufactur-
ing; (2) mining; (3) an occupation found by 
the Secretary to be particularly hazardous or 
detrimental to health or well being for child-
ren between the ages of 16 and 18 years. 
This exemption may apply only in those cases 
where the child is exclusively employed by 
his parent or a person standing in his par-
ents' place. Thus, where a child assists his 
father in performing work for the latter's 
employer and the child is considered to be 
employed both by his father .and his father's 
employer, the parental exemption would not 
be. applicable. The words "parent or a person 
standing in place of a parent" include natural 
parents, or any other person, where the rela-
tionship between that person and a child is 
such that the person may be said to stand in 
place of a parent. For example, one who 
takes a child into his home and treats it as a 
member of his own family, educating and 
supporting the child as if it were his own, is 
generally said to stand to the child in place 
of a parent. It should further be noted that 
occupations found by the Secretary to be 
hazardous or detrimental to health or well-
being for children between 16 and 18 years 
of age, as well as manufacturing and mining 
occupations, are specifically excluded from 
the scope of the exemption. 
ENFORCEMENT 
Section 450.26-General 
Section 15 (a) (4) of the Act makes any 
violation of the provisions of sections 12 (a) 
or 12 (c) unlawful. Any such unlawful act or 
practice may be enjoined by the United States 
District Courts under section 17 upon court 
action, filed by the Secretary pursuant to 
section 12 (b) and, if willful, will subject the 
offender to the criminal p:enalties provided in 
section 16 (a) of the Adt.s5 
i 
Section 450.27-Good Fa~th Defense 
A provision is contain~d in section 12 (a) 
of the Act relieving any purchaser from lia-
bility thereunder who s*ps or delivers for 
shipment in commerce goods which he ac-
quired in good faith in teliance on written 
assurance from the producer, manufacturer, 
or dealer that the goodsl were produced in 
compliance with section 12, and which he ac-
quired for value without notice of any viola-
tion. sa 
Section 450.28-Relation to Other Laws 
Section 18 provides, in part, that "no pro-
vision of this Act relating to the employment 
of child labor shall justify noncompliance 
with any Federal or Stat~ law or municipal 
ordinance establishing al higher standard 
than the standard estal:llished under this 
Act." The child labor r~quirements of the 
·I 
85 Section 16 (a) provides: "Any :Person who willfully violates 
any of the provisions of section 15 s~all upon conviction thereof 
be subject to a fine of not more than '10,000, or to imprisonment 
for not more than six months, or bo~h. No person shall be im-
prisoned under this subsection except for an offense committed 
after the conviction of such person fof a prior offense under this 
subsection. u 
86 For a complete discussion of thls s{.bject see Part 789 of 
this Title, General Statement on the ~rovisions of Section 12 (a) 
and Section 15 (a) (1) of the Fail! Labor Standards Act, as 
. amended, relating to Written Assurs.ndes. 
I 
I 
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Fair Labor Standards Act, as amended, must 
be complied with as to the employment of 
minors within their general coverage and not 
excepted from their operation by special pro-
vision of the Act itself regardless of any 
State, local, or other Federal law that may be 
applicable to the same employment. Further-
more, any administrative action pursuant to 
other laws, such as the issuance of a work 
permit to a minor or the referral by an em-
ployment agency of a minor to an employer 
does not necessarily relieve a person of liabil-
ity under this Act. Where such other legisla-
tion is applicable and does not contravene the 
requirements of the Fair Labor Standards 
Act, however, nothing in the Act, the regula-
tions or the interpretations announced by the 
Secretary should be taken to override or nul-
lify the provisions of these laws. Although 
compliance with other applicable legislation 
does not constitute compliance with the Act 
unless the requirements of the Act are there-
by met, compliance with the Act, on the other 
hand, does not relieve any person of liability 
under other laws that establish higher child 
labor standards than those prescribed by or 
pursuant to the Act. Moreover, such laws, if 
at all applicable, continue to apply to the em-
ployment of all minors who either are not 
within the general coverage of the child labor 
provisions of the Act or who are specifically 
excepted from their requirements . 
APPENDIX 
Part 441-Child Labor Regulation No.3* 
EMPLOYMENT OF MINORS BETWEEN 14 AND 16 YEARS OF AGE 
Effective January 25, ·1950 
Section 441.0-Determination.-The em-
ployment of minors between 14 and 16 years 
of age in the occupations, for the periods, and 
under the conditions hereafter specified does 
not interfere with their schooling or with 
their health and.well-being and shall not be 
deemed to be opi>ressive child labor. 
Section 441.1-Effect of This Regulation. 
-In all occupations covered by this regula-
tion the employment (including suffering or 
permitting to work) by an employer of minor 
employees between 14 and 16 years of age for 
the periods and under the conditions here-
after specified shall not be deemed to be op-
pressive child labor within the meaning of 
the Fair Labor Standards Act of 1938. 
Section 441.2-0ccupations.-This regula-
tion shall apply to all occupations OTHER 
THAN the following: 
(a) Manufacturing, mining, or processing 
occupations, including occupations requiring 
the performance of any duties in work rooms 
or work places where goods are manufac-
tured, mined, or otherwise processed;· 
(b) Occupations which involve the opera-
tion or tending of hoisting apparatus or of 
any power-driven machinery other than office 
machines; 
(c) The operation of motor vehicles· or 
service as helpers on such vehicles; 
(d) Public-messenger service; 
(e) Occupations which the Secretary of 
Labor may, pursuant to section 3 (1) of the 
* Child Labor Regulations are issued by the Secretary of Labor 
pursuant to authority conferred by Section 8 (1) of the Fair 
Labor Standards Act of 1988, as amended. 
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Fair Labor Standards Act, and Reorganiza-
tion Plan No. 2, issued pursuant to the Re-
organization Act of 1945, find and declare to 
be hazardous for the employment of minors 
between -16 and 18 years of age or detrimen-
tal to their health or well-being. (Paragraph 
(e) amended September 3; 1946, effective 
September 11, 1946, 11 F. R. 177A-346). 
(f) Occupations in connection with 
(1) transportation of persons or property 
by rail, highway, air, water, pipeline, or other 
means; 
(2) warehousing and storage; 
(3) communications and public utilities; 
( 4) construction (including demolition 
and repair) ; 
except such office (including ticket office) 
work, or sales work, in connection with sub-
divisions (1), (2), (3), and (4) above, as 
does not involve the performance of any 
duties on trains, motor vehicles, aircraft, ves-
sels, or other media of transportation or at 
the actual site of construction operations. 
Section 441.3-Periods and Conditions of 
Employment.-Employment in any of the 
occupations to which this regulation is ap-
plicable shall be confined to the following 
periods: 
(a) Outside school hours; 
(b) Not more thanr 40 hours in any one 
week when school is not in session; 
(c) Not more than 18 hours in any one 
week when school is in session; 
(d) Not more than 8 hours in any one day 
when school is not in session; 
(e) Not more than 3 hours in any one day 
when school is in session; 
' (f) Between 7 a.m. and 7 p.m. in any one 
day. This period shall be measured by ap-
plicable standard time, e~cept that it shall be 
measured by applicable daylight saving time 
whenever such time is adopted as the official 
time of the community. 1 
Section 441.4-Gertificates of Age, Effect. 
I 
-The employment of any minor in any of 
the occupations to whicb; this regulation is 
applicable, if confined to t~e periods specified 
in section 441.3, shall nou be deemed to con-
stitute oppressive child i labor within the 
I 
meaning of the Act if the ~mployer shall have 
on file an unexpired certifi1cate, issued in sub-
stantially the same mann~r as that provided 
for the issuance of certificates in part 401 
relating to certificates of ~ge * * *certifying 
that such minor is of an age between 14 and 
16 years. 
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Section 441.5-Efject on Other Laws.-No 
provision of this regulation shall under any 
circumstances justify or be construed to per-
mit noncompliance with the wage and hour 
provisions of the Act or with the provisions 
of any other Federal law or of any State law 
or municipal ordinance establishing higher 
standards than those established under this 
regulation. 
Section 441.6-Revision of Regulation.-
Any person wishing a revision of any of the 
terms of this regulation may submit in writ-
ing to the Secretary of Labor a petition set-
ting forth the changes desired and the rea-
sons for proposing them. If, after considera-
tion of the petition, the Secretary of Labor 
believes that reasonable cause for amendment 
of the regulation is set forth, he shall either 
schedule a hearing with due notice to inter- . 
ested parties or shall make other provision 
for affording interested parties an opportun-
ity to be heard. 
Part 422-0ccupations Particularly Hazardous for the Employment of Minors 
Between 16 and 18 Years of Age or Detrimental to Their Health orWell-being* 
Part 422.1-Hazardous Occupations Order No. I** 
OCCUPATIONS IN OR ABOUT. PLANTS MANUFACTURING EXPLOSIVES OR ARTICLES CONTAINING 
EXPLOSIVES COMPONENTS pARTICULARLY HAZARDOUS FOR THE EMPLOYMENT OF MINORS 
BETWEEN 16 AND 18 YEAR:S OF AGE OR DETRIMENTAL TO THEIR HEALTH OR WELL-BEING 
I 
Section 422.1-0ccupations in or about 
plants manufacturing explosives or articles 
containing explosive compokents.-
* The provisions of this part declarizlg certain occupations to 
be particularly hazardous for the emplo:vment of minors between 
16 and 18 years of age or detrimental; to their health or well-
being do not apply to emplo:vment in ag\:icu!ture. (This footnote 
to the headnote was added in July 1~50, for the purpose of 
clarifying the scope and effect of the hazardous occupations orders 
with respect to agricultural employmentj pending study as to the 
hazardous or detrimental nature of occupations in agriculture.) 
** Hazardous-Occupations Orders are 1 issued by the Secretary 
of Labor pursuant to authority confer~ed by Section 3 (1) of 
the Fair Labor Standards Act of 1988, ;as amended. Hazardous 
Occupations Order No. 1 became effectiv'i July 1, 1989. The order 
was amended, effective February 18, 1948~ 
(a) Finding and Declaration of Fact.-
The following occupations in or about plants 
manufacturing explosives or articles contain-
ing explosive components are particularly 
hazardous for minors between 16 and 18 
years of age : 
(1) All occupations in or about any plant 
manufacturing explosives or articles contain-
ing explosive components except plants 
manufacturing small-arms ammunition not 
exceeding .50 caliber in size, shotgun shells, 
or blasting caps when manufactured in con-
junction with small-arms ammunition. 
(2) The following occupations in or about 
any plant manufacturing small-arms am-
munition not exceeding .50 caliber in size, 
shotgun shells, or blasting caps when manu-
factured in conjunction with small-arms am-
munition: 
(i) All occupations involved in the manu-
facturing, mixing, transporting, or handling 
of explosive compounds and all other occupa-
tions requiring the performance of any duties 
in the explosives area in which explosive com-
pounds are manufactured or mixed. 
(ii). All occupations involved iil. the manu~ 
facturing, transporting, or handling of prim-
ers and all other occupations requiring the 
performance of any duties in the same build-
ing in which primers are manufactured. 
(iii) All occupations involved in the prim-
ing of cartridges and all other occupations 
requiring the performance of any duties in 
the same workroom in which rim-fire cart-
ridges are primed. 
(iv) All occupations involved in the plate 
loading of cartridges and in the operation of 
automatic loading machines. 
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(v) All occupations involved in the load-
ing, inspecting, packing, and shipping of 
blasting caps. 
(b) Dejinitions.-For the purpose of this 
section-
(1) The term l'plant manufacturing ex-
plosives or articles containing explosive com-
ponents" means the land with all buildings 
· and other structures thereon, used in con~ 
nection with the manufacturing or processing 
of explosives or articles containing explosive 
components. 
(2) The terms "explosives" and "articles 
containing explosive components" mean and 
include ammunition, black powder, blasting 
caps, fireworks, high explosives, primers, 
smokeless powder, and all goods classified and 
defiued as explosives by the Interstate Com-
merce Commission in "Regulations for 
Transportation by Rail of Explosives, etc." 
as amended, Docket 3666, issued pursuant to 
the Act of March 4, 1921 (c. 172, 41 Stat. 
1444, U. S. Code, ti. 18, sec. 382). 
(c) Higher standards.-This section shall 
not justify noncompliance with any Federal 
or State law or municipal ordinance estab-
lishing a higher standard than the standard 
established herein. 
Part 422.2-H~ardous Occupations Order No.2* 
OCCUPATIONS OF MOTOR-VEHICLE DRIVER OR HELPER PARTICULARLY HAZARDOUS FOR 
THE EMPLOYMENT OF MINORS BETWEEN 16 AND 18 YEARS OF AGE OR 
DETRIMENTAL TO THEIR HEALTH OR WELL-BEING 
Section 422.2--M otor-Vehicle driver and 
helper.-The occupations of motor-vehicle 
driver and helper are particularly hazardous 
for the employment of minors between 16 and 
18 years of age. 
*Hazardous-Occupations Order No.2 became effective J"anuary 
1, 1940. 
(a) Dejinitions.-For the purpose of this 
order-
(1) The term "motor-vehicle" shall mean 
any automobile, truck, truck-tractor, trailer, 
semitrailer, motorcycle, or similar vehicle 
propelled or drawn by mechanical power and 
I 
designed for use as a means of transportation 
but shall not include any vehicle operated 
exclusively on rails. • 
(2) The term "driver"! shall mean any in-
dividual who, in the co'*se of his employ-
ment, drives a motor vehicle at any time. 
(3) The term "helper"! shall mean any in-
dividual, other than a driVer, whose work in 
18 
connection with the transportation or deliv-
ery of goods includes riding on a motor 
vehicle. 
(b) Higher standards.-This order shall 
not justify noncompliance with any Federal 
or State law or municipal ordinance estab-
lishing a higher standard than the standard 
established herein. 
Part 422.3-Hazardous Occupations Order No.3* 
OCCUPATIONS IN AND ABbUT A COAL MINE PARTICULARLY HAZARDOUS FOR THE EMPLOY-
MENT OF MINORS BETWEEN 16 AND 18 YEARS OF AGE OR DETRIMENTAL 
TO THEIR HEALTH OR WELL-BEING 
Section 422.3--'-0ccupations in or about any 
coal mine.- · 
(a) Finding and Declaration of fact.-All 
occupations in or about any coal mine, except 
the occupation of slate or 1 other refuse pick-
ing at a picking table or picking chute in a 
tipple or breaker and occupations requiring 
the performance of duties! solely in offices or 
in repair or maintenance shops located in the 
surface part of any coal~mining plant, are 
particularly hazardous forithe employment of 
minors between 16 and 18
1
years of age. 
(b) Definitions.-For tpe purpose of this 
order: (1) the term "coal" shall mean any 
*Hazardous-Occupations Order No. became effective Septem-
ber 1, 1940. 
rank of coal, including lignite, bituminous, 
and anthracite coals. (2) the term "all occu-
pations in or about any coal mine" shall mean 
all types of work performed in any under-
ground working, open-pit, or surface part of 
any coal-mining plant that contribute to the 
extraction, grading, cleaning, or other han-
dling of coal. 
(c) This order shall not justify noncom-
pliance with any Federal or State law or 
municipal ordinance establishing a higher 
standard than the standard established here-
in. This order shall become effective on 
September 1, 1940, and shall be in force and 
effect until amended or repealed by order 
hereafter made and published by the Chief 
of the Children's Bureau. 
Part 424.4-Hazardous Occupations Order No.4* 
OCCUPATIONS IN LOGGINGj AND IN THE OPERATION OF ANY SAWMILL, LATH MILL, SHINGLE 
MILL, OR COOPERAGE-STOCK MILL PARTICULARLY HAZARDOUS FOR THE EMPLOYMENT OF 
MINORS BETWEEN 16 AND 18 YEARS OF AGE OR DETRIMENTAL TO 
THEIR HEALTH OR WELL-BEING 
Section 422.4--Logging occupations and 
occupations in the operation of any sawmill, 
lath mill, shingle mill, or cooperage-stock 
mill.-
*Hazardous-Occupations Order No. 4 became effective August 
1, 1941. Three amendments were made to this order: September 
12, 1942, June 25, 1943, and October 18, 1944. The Order was 
revised effective February 2, 1948. 
(a) Finding and Declaration of Fact.-All 
occupations in logging and all occupations in 
the operation of any sawmill, lath mill, 
shingle mill, or cooperage-stock mill are par-
ticularly hazardous for the employment of 
minors between 16 and 18 years of age, ex-
cept the following: 
(1) Exceptions applying to logging: 
(i) Work in offices or in repair or mainte~ 
nance shops. 
(ii) Work in the construction, operation, 
repair, or maintenance of living and adminis~ 
trative quarters of logging camps. 
(iii) Work in timber cruising, surveying, 
or logging~engineering parties; work in the 
repair or maintenance of roads, railroads, or 
flumes; work in forest protection, such as 
clearing :fire trails or roads, piling and burn~ 
ing slash, maintaining :fire-fighting equip-
ment, constructing and maintaining tele~ 
phone lines, or acting as :fire lookout or :fire 
patrolman away from the actual logging 
operations. Provided, that the provisions of 
this paragraph shall not apply to the felling 
or bucking of timber, the collecting or trans-
porting of logs, the operation of power-driven 
machinery, the handling or use of explosives, 
and work on trestles. 
(iv) Peeling of fence posts, pulpwood, 
chemical wood, excelsior wood, cordwood, or 
similar products, when not done in conjunc-
tion with and at the same time and place as 
other logging occupations declared hazardous 
by this section. 
(v) Work in the feeding or care of ani-
mals. 
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(2) Exceptions applying to the operation 
of any permanent sawmill or the operation 
of any lath mill, shingle mill, or cooperage- · 
stock mill; Provided, that these exceptions 
do not apply to a portable sawmill the lumber-
yard of which is used only for the temporary 
storage of green lumber and in connection 
with which no office or repair or maintenance 
shop is ordinarily maintained; and further 
Provided, that these exceptions do not apply 
to work which entails entering the sawmill 
buildings: 
(i) Work in offices or in repair or mainte-
nance shops. 
(ii) Straightening, marking, or tallying 
lumber on the dry chain or the dry drop 
sorter. 
(iii) Pulling lumber from the dry chain. 
(iv) Clean-up in the lumberyard. 
(v) Piling, handling, or shipping of coop~ 
erage stock in yards or storage sheds, other 
than operating or assisting in the operation 
of power-driven equipment. 
(vi) Clerical work in yards or shipping 
sheds, such as done by ordermen, tallymen, 
and shipping clerks. 
(b) Definitions.-As used in this section: 
(1) The term "all occupations in logging" 
shall mean all work performed in connection 
with the felling of timber; the bucking or 
converting of timber into logs, poles, piles, 
ties, bolts, pulpwood, chemical wood, excel-
sior wood, cordwood, fence posts, or similar 
products; the collecting, skidding, yarding, 
loading, transporting, and unloading of such 
products in connection with logging; the con.., 
structing, repairing and maintaining of 
roads, railroads, flumes or camps used in 
connection with logging; the moving, install-
ing, rigging, and maintenance of machinery 
or equipment used in logging; and other work 
performed iii connection with logging. The 
term shall not apply to work performed in 
timber culture, timber-stand improvement, or 
in emergency :fire-fighting. 
(2) The term "all occupations in the oper~ 
ation of any sawmill, lath mill, shingle mill, 
or cooperage-stock mill" shall mean all work 
performed in or about any such mill in con-
nection with storing of logs and bolts ; con-
verting logs or bolts into sawn lumber, laths, 
shingles, or cooperage stock; storing, drying, 
and shipping lumber, laths, shingles, cooper-
age stock, or other products of such mills; 
and other work performed in connection with 
the operation of any sawmill, lath mill, 
shingle mill, or cooperage-stock mill. The 
term shall not include work performed in the 
planing-mill department or other remanufac~ 
turing departments of any sawmill, or in any 
planing mill or remanufacturing plant not a, 
part of a sa-vvmill. 
(c) Higher standards.-This section shall 
not justify noncompliance with an;v Federal 
or State law or municipal ordinance estab~ 
lishing a higher standard than the standard 
established herein. 
I 
I 
I 
Part 422.5-Hazardous Occupations Order No.5* 
OCCUPATIONS INVOLVEJ IN THE OPERATION OF POWER-DRIVEN WOODWORKING MACHINES 
PARTICULARLY riAZARDOUS FOR THE EMPLOYMENT OF MINORS BETWEEN 16 
AND 18 YEARS dF AGE OR DETRIMENTAL TO THEIR HEALTH OR WELL-BEING 
i 
Section 422.5-0ccupations involved in the 
operation of power-dmven woodworking 
machines.- : 
! 
(a) Finding and De~laration of Fact.-
The following occupatidns involved in the 
operation of power-drivdn woodworking ma-
chines are particularly h~zardous for minors 
. I 
between 16 and 18 yearsl of age: 
(1) The occupation qf operating power-
driven woodworking machines, including 
supervising or controlli~g the operation of 
such machines, feeding l material into such 
machines, and helping tre operator to feed 
material into such machmes, but not includ-
ing the placing of materihl on a moving chain 
or in a hopper or slide fo!r automatic feeding. 
(2) The occupations df setting up, adjust-
ing, repairing, oiling, br cleaning power-
driven woodworking madhines. 
(3) The occupations bf off-bearing from 
circular saws and fr~m guillotine-action 
veneer clippers. i 
1 
· (b) Definitions.-As·*sed in this section: 
I . 
(1) The term 11power-driven woodwork-
ing machines" shall mea:d all fixed or portable 
machines or tools driven! by power and used 
or designed for cutting) shaping, forming, 
surfacing, nailing, stapllng, wire stitching, 
fastening, or otherwise assembling, pressing, 
or printing wood or ven~er. 
(2) The term uoff-bearing'' shall mean the 
removal of material or refuse directly from a 
saw table or from the ipoint of operation. 
Operations not conside~ed as off-bearing 
' 
*Hazardous-Occupations Order Nb. 5 became effective August 
1, 1941. Subsection (b) (1) was a~ended, effective Febroaey 18, 
1944. Subsection (c) was added, eff~ctive November 13, 1942 and 
was amended September 27, 1946. s)rbsection (d) was a wartime 
amendment, effective July 12, 1944 and was revoked, effective 
October 81, 1945. ' 
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within the intent of this section include: (i) 
the removal of material or refuse from a cir-
cular saw or guillotine-action veneer clipper 
where the material or refuse has been con-
veyed away from the saw table or point of 
operation by a gravity chute or by some 
mechanical means such as a moving belt or · 
expulsion roller, and (ii) the following opera-
tions when they do not involve the removal of 
material or refuse directly from a saw table 
or from the point of operation: the carrying, 
moving, or transporting of materials from 
one machine to another or from one part of a 
plant to another; the piling, stacking, or ar-
ranging of materials for feeding into a ma-
chine by another person; and the sol'ting, 
tying, bundling, or loading of materials. 
(c) This section shall not apply to the em-
ployment of apprentice pattern makers, cabi-
net makers, airplane-model makers, ship 
jqiners and mold-loftsmen in the occupations 
declared particularly hazardous in section 
422.5 (a) hereof, if such employment is inci-
dental to their.apprentice training, is inter.:. 
mittent and for short periods of time and 
under the direction and supervision of an in-
structor as a necessary part of such appren-
tice training, and is carried on in accordance 
with a Written apprenticeship agreement that 
has been approved by the Federal Committee 
on Apprenticeship of the Apprentice-Train-
ing Service, United States Department of 
Labor, or by a State apprenticeship council 
or other authority recognized by the Federal 
Committee on Apprenticeship. 
(d) (See Footnote*) 
(e) This section shall not justify noncom-
pliance with any Federal or State law or 
municipal ordinance establishing a higher 
standard than the standard established here-
in. 
Part 422.6-Hazardous Occupations Order No. 6* 
OCCUPATIONS INVOLVING EXPOSURE TO RADIOACTIVE SUBSTANCES PARTICULARLY 
HAZARDOUS FOR THE EMPLOYMENT OF MINORS BETWEEN 16 AND 18 YEARS 
OF AGE OR DETRIMENTAL TO THEIR HEALTH OR WELL-BEING 
Section 422.6-0ccupations involving ex-
posure to radioactive substances.-
(a) Finding and declaration of fact.-The 
following occupations involving exposure to 
radioactive substances are particularly haz-
ardous and detrimental to health for minors 
between 16 and 18 years of age: 
Any work in any workroom in which (1) 
radium is stored or used in the manufacture 
of self-luminous compound, (2) self-lumin-
ous compound is made, processed, or pack-
aged, (3) self-luminous compound is stored, 
used, or worked upon, (4) incandescent 
mantles are made from fabric and solutions 
* Hazardous-Occupations Order No. 6 became effective May 1, 
1942. The order was amended, effective July 9, 1949. 
containing thorium salts, or are processed or 
packaged, or (5) other radioactive sub-
stances which require precautions in han-
dling are manufactured, stored, or used. 
(b) Definitions.-As used in this section: 
(1) the term "self-luminous compound" shall 
mean any mixture of phosphorescent mate-
rial and radium, mesothorium, or other radio-
active element. (2) the term "workroom" 
shall include the entire area bounded by walls 
of solid material and extending from floor to 
ceiling. 
(c) Higher Standards.-This section shall 
not justify noncompliance with any Federal 
or State law or municipal ordinance estab-
lishing a higher standard than the standard 
established herein. 
Part 422.7-Hazardous Occupations Order No. 7* 
OCCUPATIONS INVOLVED IN THE OPERATION OF POWER-DRIVEN HOISTING APPARATUS 
PARTICULARLYHAZARDOUSFORTHEEMPLOYMENT OF MINORS.BETWEEN 16 AND 18 
YEARS OF AGE OR DETRIMENTAL TO THEIR HEALTH OR WELL-BEING 
Section 422.7-0ccupations involved in the 
operation of power-driven hoisting appara-
tus. 
(a) Finding and Declaration of Fact.-
The following occupations involved in the 
operation of power-driven hoisting apparatus 
are particularly hazardous for minors be-
tween 16 and 18 years of age: 
(1) Work of operating an elevator, crane, 
derrick, hoist, or high-lift truck, except oper-
ating an unattended automatic operation 
passenger elevator or an electric or air-
operated hoist not exceeding one ton capacity. 
* Hazardous-Occupations Order No. 7 became effective Septem-
ber 1, 1946. The order was amended, effective September 80, 
1950. 
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(2-) Work which involves riding on a 
freight elevator or on a manlift. (Where 
employees are customarily transported to 
their work place at the beginning and end 
of scheduled work periods in a freight ele-
vator operated by an assigned operator, such 
riding shall not be considered as work within 
the intent of this paragraph.) 
(3) Work of assisting in the operation of 
a crane, derrick, or hoist performed by crane 
hookers, crane chasers, hookers-on, riggers, 
rigger helpers, and like occupations. 
(b) Definitions.-As used in this section: 
(1) The term "elevator" shall mean any 
power-driven hoisting or lowering mechan-
ism equipped with a car or platform which 
moves in guides in a substantially vertical 
direction. The term shall include both pas-
senger and freight elevators (including port-
able elevators or tiering :bachines), but shall 
not include dumbwaiters\ 
(2) The term "crane" !shall mean a power-
driven machine for lifting and lowering a 
load and moving it horizontally, in which the 
hoisting mechanism is an1 integral part of the 
machine. The term shan: include all types of 
cranes, such as cantilever gantry, crawler, 
gantry, hammerhead, ing9t-pouring, jib, loco-
motive, motor-truck, o-verhead traveling, 
pillar jib, pintle, portal, , semi-gantry, semi-
portal, storage bridge, tower, walking jib, 
and wall cranes. 
(3) The term "derrick" shall mean a 
power-driven apparatus consisting of a mast 
or equivalent members held at the top by 
guys or braces, with or without a boom, for 
use with an hoisting mechanism or operat-
ing ropes. The term shall include all types of 
derricks, such as A-frame, breast, Chicago 
boom, gin-pole, guy, and stiff-leg derricks. 
( 4) The term "hoist" shall mean a power-
driven apparatus for raising or lowering a 
load by the application of a pulling force that 
does not include a car or pJatform running in 
guides. The term shall i:r;tclude all types of 
hoists, such as base mou:O:ted electric, clevis 
suspension, hook suspension, monorail, over-
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head electric, simple drum, and trolley sus-
pension hoists. 
(5) The term "high-lift truck" shall mean 
a power-driven industrial type of truck used 
for lateral transportation that is equipped 
with a power-operated lifting device usually 
in the form of a fork or platform capable of 
tiering loaded pallets or skids one above the 
other. Instead of a fork or platform, the lift-
ing device may consist of a ram, scoop, shovel, 
crane, revolving fork, or other attachments 
for- handling specific loads. The term shall 
mean and include high-lift trucks known 
under such names as fork lifts, fork trucks, 
fork-lift trucks, tiering trucks, or stacking 
trucks, but shall not mean low-lift trucks or 
low-lift platform trucks that are designed for 
the transportation of but not the tiering of 
material. 
( 6) The term "manlift" shall mean a de-
vice intended for the conveyance of persons 
which consists of platforms or brackets 
mounted on, or attached to, an endless belt, 
cable, chain or similar method of suspension; 
such belt, cable or chain operating in a sub-
stantially vertical direction and being sup-
ported by and driven through pulleys, sheaves 
or sprockets at the top or bottom. 
(c) Higher Standards.-This section shall 
not justify noncompliance with any Federal 
or State law or municipal ordinance estab-
lishing a higher standard than the standard 
established herein. 
Part 422~8-Hazardous Occupations Order No. 8* 
OCCUPATIONS INVOLVED IN THE OPERATION OF POWER-DRIVEN METAL FORMING 
PUNCHING AND SHEARING MACHINES PARTICULARLY HAZARDOUS FOR THE ' 
EMPLOYMENT OF MINORS BETWEEN 16 AND 18 YEARS OF AGE OR 
DETRIMENTAL TO THEIR HEALTH OR WELL-BEING 
Section 422.8-0ccupations involving the 
operation of power-driven metal forming, 
punching, and shearing machines.-
(a) Finding and declaration of fact.-
The occupation of operator of or helper on 
the following power-driven metal forming, 
*Hazardous Occupations Order No. 8 became effective October 
30, 1950. 
punching, and shearing machines is particu-
larly hazardous for the employment of minors 
between 16 and 18 years of age or detrimental 
to their health or well-being, and employment 
in such occupations is therefore prohibited 
under Section 12 of the Fair Labor Standards 
Act as amended: 
(1) All rolling machines, such as beading, 
straightening, corrugating, flanging, or "Qend-
ing rolls; and hot or cold rolling mills. 
(2) All pressing or punching machines, 
such as punch presses except those provided 
with full automatic feed and ejection and 
with a fixed barrier guard to prevent the 
hands or fingers of the operator from enter-
ing the area between the dies; power presses; 
and plate punches. 
(3) All bending machines, such as apron 
brakes and press brakes. 
(4) All hammering machines, such as drop 
hq,mmers and power hammers. 
(5) All shearing machines, such as guillo-
tine or squaring shears; alligator shears; and 
rotary shears. 
(b) Definitions.-As used in this section: 
(1) The term "operator" shall mean one who 
operates a forming, punching, or shearing 
machine by performing such functions as 
setting up the machine, starting and stopping 
it, placing the work in the machine and re-
moving the finished work from the machine, 
and performing other related functions in 
connection with its operation. (2) The term 
"helper" shall mean one who assists in the 
operation of a forming, punching, or shearing 
machine by helping place the work in or re-
move it from the machine. (3) The term 
"forming, punching, and shearing machines," 
shall mean power-driven metal-working ma-
chines, other than machine tools, whicli 
change the shape of or cut metal by means 
of tools, such as dies, rolls, or knives which 
are mounted on rams, plungers, or other mov-
ing parts. Types of forming, punching, and 
shearing machines enumerated in this section 
are the machines to which the designation 
is by custom applied. 
(c) Exemptions.-This order shall not ap-
ply to the employment of apprentices in the 
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occupations herein declared particularly haz-
ardous; Provided, that (1) the apprentice is 
employed in a craft recognized as an appren-
ticeable trade, (2) the work of the appren-
tice in the occupations herein declared hazard-
ous is incidental to the apprentice- training, 
is intermittent and for short periods of time, 
and is under the direct and close supervision 
of a journeyman as a necessary part of such 
apprentice training, and (3) the apprentice 
is registered by the Bureau of Apprentice-
ship of the United States Department of 
Labor as employed in accordance with the 
standards established by that Bureau, or is 
registered by a State agency as employed in 
accordance with the standards of the State 
apprenticeship agency recognized by the Bu-
reau of Apprenticeship, or is employed under 
a written apprenticeship agreement under 
conditions which substantially conform to 
such Federal or State standards as deter-
mined by the Secretary of Labor. 
In addition to the exemption for appren- _ 
tices provided in the foregoing paragraph, 
upon application to the Secretary of Labor, 
an exemption may be granted for minors 
employed under a written agreement for or-
ganized training which provides for at least 
4,000 hours of employment in a craft recog-
nized as an apprenticeable trade and under 
conditions which the Secretary of Labor finds 
to conform substantially to Federal appren-
ticeship standards, provided that the work of 
the minor in the occupations herein declared 
hazardous is incidental to his training, is 
intermittent and for short periods of time, 
and is under the direct and close supervision 
of a journeyman. 
(d) Higher Standards.-This section shall 
not justify_ non-compliance with any Federal 
or State law or municipal ordinance establish-
ing a higher standard than the standard 
established herein. 
* U. S, GOVERNMENT PRINTING OFFICE: 19S0-896S90 
' ... · 
Appendix B-5 ·- 144 
EXPLANATORY BULLETIN 
Regulations Part 541 
... Defining the Terms 
EXECUTIVE ... ADMINISTRATIVE ... PROFESSIONAL 
LOCAL RETAILING CAP A CITY ... OUTSIDE SALESMAN 
•.. as contained in Section 13 (a) (I) of the Fair Labor Standards 
Act of 1938, as amended, providing exemptions from the wage and 
hour provisions of the Act. 
EFFECTIVE JANUARY 25, 1950 
UNITED STATES DEPARTMENT OF LABOR 
MAURICE J. TOBIN, Secretary 
Wage and Hour and Public Contracts Divisions 
WM. R. McCOMB, Ac!ministrator 
WASIDNGTON, D. C. 
UNITED STATES GOVERNMENT PRINTING OFFICE • WASHINGTON 1949 
TABLE OF CONTENTS 
GENERAL: 
Sec. 541.99. Introductory Statement ________ _ 
EMPLOYEE EMPLOYED IN A BoNA FIDE ExEicUTIVE 
CAPACITY: 
Sec. 541.100. The Definition of "Executive" __ Sec. 541.101. General _____________________ _ 
Sec. 541.102. Management ________________ _ 
Sec. 541.103. Primary Duty _______________ _ 
Sec. 541.104. Department or Subdivision ____ _ 
Sec. 541.105. TWo or More Other Employees_ 
Sec. 541.106. Authority to Hire or Fire _____ _ 
Sec. 541.107. Discretionary Powers _________ _ 
Sec. 541.108. Work Directly and Closely Re-
lated-----------------------------------Sec. 541.109. Emergencies _________________ _ 
Sec. 541.110. Occasional Tasks _____________ _ 
Sec. 541.111. Nonexem_pt Work Generally ___ _ 
Sec. 541.112. The 20-Percent Limitation on 
Nonexempt Work __ ---------------------Sec. 541.113. Sole-Charge Exception ________ _ 
Sec. 541.114. Exception for Owners of 20-
Percent Interest ___ : __ --------------- ___ _ Sec. 541.115. Working Foremen ____________ _ 
Sec. 541.116. Trainees, Executive __________ _ 
Sec. 541.117. Amount of Salary Required ___ _ Sec. 541.118. Salary Basis _________________ _ 
Sec. 541.119. Special Proviso for High Salaried 
Executives------------------------------
EMPLOYEE EMPLOYED IN A BONA FIDE ADMIN-
ll:.'l'l\Jo..'~l'f"lll CAPACITY: 
Sec. 541.200. The Definition of "Administra-
tive" -------------- __ -------------- __ -- _ 
Sec. 541.201. Types of Administrative Em-
ployees---------------------------------Sec. 541.202. Categories of Work ___________ _ 
Sec. 541.203. Nonmanual Work ____________ _ 
Sec. 541.204. Field Work __________________ _ 
Sec. 541.205. Directly Related to Manage-
ment Policies or General Business Opera-
tions-----------------------------------Sec. 541.206. Primary Duty _______________ _ 
Sec. 541.207. Discretion and Independent Judgment _____________________________ _ 
Sec. 541.208. Directly and Closely Related __ _ 
Sec. 541.209. The 20-Percent Limitation on 
Nonexempt Work __ ---------------------
Sec. 541.210. Trainees, Administrative ______ _ 
Sec. 541.211. Amount of Salary or Fees Re-
quired---------------------------------Sec. 541.212. Salary Basis _________________ _ 
Sec. 541.213. Fee Basis--------------------
Sec. 541.214. Special Proviso for High Salaried Administrative Employees _______________ _ 
:Page 
1 
1 
1 
2 
2 
2 
3 
3 
3 
3 
4 
5 
6 
6 
6 
7 
7 
8 
8 
8 
8 
9 
9 
10 
10 
10 
11 
12 
12 
14 
15 
15 
15 
16 
16 
16 
iii 
EMPLOYEE EMPLOYED IN A BONA FIDE PROFES-
SIONAL CAPACITY: 
Sec. 541.300. The Definition of "Professional"_ 
Sec. 541.301. GeneraL---------------------Sec. 541.302. Learned Professions __________ _ 
Sec. 541.303. Artistic Professions ___________ _ 
Sec. 541.304. Primary Duty _______________ _ 
Sec. 541.305. Discretion and Judgment ____ :. __ 
Sec. 541.306. Predominantly Intellectual and Varied ________________________________ _ 
Sec. 541.307. Essential Part of and Necessarily Incident to ________ .:. _____ ------ ______ ~-_ 
Sec. 541.308. Nonexem,pt Work Generally ___ _ 
Sec. 541.309. The 20-Percent Limita.tfon on Nonexempt Work ______________________ _ 
Sec. 541.310. Trainees, ProfessionaL ________ _ 
Sec. 541.311. Amount of Salary or Fees Re,. 
quired---------------------------------Sec. 541.312. Salary Basis _________________ _ 
Sec. 541.313. Fee Basis ___ -----------------
Sec. 541.314. Exception for Physicians and Lawyers _______________________________ _ 
Sec. 541.315. S_pecial Proviso for High Salaried 
Professional Employees ___ ---------------
EMPLOYEE EMPLOYED IN A BoNA FmE LocAL RE-
TAILING CAPACITY: 
Sec. 541.400. The Definition of "Local Re-
tailing Capacity" _____ -------------- ____ _ 
Sec. 541.401. Exempt "Local Retailing" Work_ Sec. 541.402. Nonexem,pt Work ____________ _ 
Sec. 541.403. The 20-Percent Limitation on Nonexempt Work ______________________ _ 
EMPLOYEE EMPLOYED IN THE CAPACITY OF OUTSIDE 
SALESMAN: 
Sec. 541.500. The Definition of "Outside Sales-
man"----------------------------------
Sec. 541.501. Making Sales or Obtaining 
Orders---------------------------------
Sec. 541.502. Away from his Employer's Place 
of Business __ ---------------- __________ _ 
Sec. 541.503. Incidental to and in Conjunction with Sales Work ________________________ _ 
Sec. 541.504. Promotion Work _____________ _ 
Sec. 541.505. Driver Salesmen _____________ _ 
Sec. 541.506. Nonexempt Work Generally ___ _ 
Sec. 541.507. The 20-Percent Limitation on 
Nonexempt Work __ ---------------------Sec. 541.508. Trainees, Outside Salesmen ____ _ 
SPECIAL PROBLEMS: 
Sec. 541.600. Combination Exemptions _____ _ 
Page 
16 
16 
16 
17 
19 
19 
19 
19 
19 
19 
20 
20 
20 
20 
20 
20 
21 
21 
21 
21 
22 
22 
22 
22 
23 
24 
24 
24 
25 
25 
EXPLANATORY BULLETIN-REGULATIONS PART 541 
SECTION 541.99.-INTRODUCTORY 
STATEMENT 
(a) Section 13 (a) (1) of the Fair Labor 
Standards Act exem:rcts from the wage and hour 
provisions of the act 'any employee employed in a 
bona fide executive, administrative, professional, 
or local retailing capacity, or in the capacity of 
outside salesman (as such terms are defined and 
delimited by regulations of the Administrator)." 
The requirements for exemption under this section 
of the act are contained in regulations, part 541, 
issued by the Administrator (29 CFR, pt. 541). 
(b) This bulletin contains material explaining 
and illustrating the terms used in the regulations. 
These statements and illustrations reflect the con-
struction of the regulations which the Divisions 
will follow. This bulletin supersedes and replaces 
all prior statements, releases, and opinions ex-
plaining and interpretine; part 541 of the regula-
tions and section 13 (a) ( 1) of the act. 
(c) .A. few words of caution are necessary in 
connection with the use of the illustrations. The 
exempt or nonexempt status of any particular em-
ployee must be determined on the basis of whether 
his duties, responsibilities, and salary meet all the 
requirements of the pertinent section of the regu-
lations. The employee's title or class specification 
is of no significance in determining whether he 
meets these tests, The use of any job titles in the 
illustrations contained in this bulletin should not 
be construed to mean that employees holding such 
titles are either exempt or nonexempt, or that they 
meet any one of the sv.ecific requirements for ex-
emption. In an.y specific case it is the actual work 
performance, the responsibilities, and salary of 
the individual employee which determines whether 
a particular test has been met or whether the 
exemption applies. 
(d) In determining that an employee's duties, 
responsibilities, and salary meet the requirements 
for exemption, it should be borne in mind that a 
change in the employee's assignment may bring 
with it a change in his exemption status. For 
example, an employee may be assigned· additional 
or different duties during a busy period. Such 
additional or different duties should be considered 
in a~certaining whether ~e emJ?loyee meets the 
reqmre~ents fo! ~xem. pt10n duru~g those .we7ks. 
(e) Fmally, rt IS a well-established prmc1ple 
that the burden of proving exemption tmder sec-
tion 13 (a) (1), as well as any other exemption 
provision of the Fair Labor Standards Act, rests 
on the employer. 
EMPLOYEE EMPLOYED IN A BONA FIDE EXECUTIVE CAPACITY 
SECTION 541.100.-THE DEFINITION OF 
"EXECUTIVE" 
Section 541.1 of the regulations defines the term 
"bona fide executive" as follows : 
The term "employee employed in a bona fide execu-
tive * * * capacity" in section. 13 (a) (1) of the act 
shall mean any employee--
(a) whose primary duty consists of the management 
of the enterprise in which he is employed or of a custo-
marily recognized department or subdivision thereof; ana 
(b) who oo.stomarily and regularly directs the work 
of two or more other employees therein ; anc'L 
(c) who has the authority to hire or fire other em-
ployees or whose suggestions and reco=endations as to 
the hiring or :firing and as to the advancement and pro-
motion or any other change of status of other employees 
will be given particular weight; and, 
(d) who customarily and regularly exercises discre-
tionary powers ; ana 
(e) who does not devote more than 20 percent of his 
hours worked in the workweek to activities which are 
not directly and closely related to the performance of 
the work described in paragraphs (a) through (d) of this 
section : Proviaea, That this paragraph (e) shall not 
apply in the case of an employee who is in sole charge 
1 
of an independent establishment or a physically separated 
branch establishment, or who owns at least a 20-percent 
interest in the enterprise in which he is employed; ana 
(f) who is compensated for his services on a salary 
basis at a rate of not less than $55 per week: (or $30 per 
week if employed in Puerto Rico or the Virgin Islands) 
exclusive of board, lodging, or other facilities: 
Provic'Lea, That an employee who is compensated on a 
salary basis at a rate of not less than $100 per week (ex-
clusive of board, lodging, or other facilities), and whose 
primary duty consists of the management of the enterprise 
in which he is employed or of a customarily recognized de-
partment or subdivision thereof, and includes the cus-
tomary and regular direction of the work of two or more 
other employees therein, shall be deemed to meet all of the 
requirements of this section. 
SECTION .541.101.-GENERAL 
The duties and responsibilities of an exempt 
executive emJ?loyee are. described in paragraphs 
(a) through (d) ofsectron541.1 .. Paragraph (e) 
of this section contains, among other things, a 20-
percent limitation on the amount of his time which 
an employee may devote to activities "which are 
not directly and closely related to the performance 
of the work described in para~ phs (a) through 
(d)." For convenience in discussion the work 
described in paragraphs (a) through (d) and the 
activities directly and qlosely related to such work 
will be referred to as ,"exempt" work, while the 
other activities will be teferred to as "nonexempt" 
work. · 
SECTION 541.102.-MANAGEMENT 
(a) In the usual sitJation the determination of 
whether a particular k;ind of work is exempt or 
nonexempt in nature is, not difficult. In the vast 
majority of cases the bqna fide executive employee 
performs managerial and supervisory functions 
which are easily recognized as within the scope of 
the exemption. · ·. 
. (b) For example, it is generally clear that work 
such as the following is exempt work when it is 
performed by an employee in the management of 
his department or the supervision of the employees 
under him : inter~ewing, se~ect~ng an~ training 
of employees; settmg a:q_d ad]ustmg their rates of 
pay and hours of work; directing their work; 
maintaining their production records for use in 
supervision or control; appraising their produc-
t~vity and efficiency for the purpose of recommend-
ing promotions or other changes in their status; 
handling their complaints and grievances and dis-
ciplining them when :p.ecessary; planning the 
work; determining the techniques to be used; ap-
portioning the work an).ong the workers; deter-
mining the type of material~, supplies, machine;ry 
.or· tools to be used; con~rollmg the flow and dis-
tr~buti6n of materials and supp1ies; providing for 
the safety of the men a*d the property. 
I 
SECTION 541.M3.-;-PRIMARY DUTY 
A determination of ~hether an employee has 
management as his primary duty must be based 
on all the facts in a part~cular case. The amount 
of time spent in the performance of the managerial 
duties is a useful guide '.in determining whether 
management is the primary duty of an employee. 
In the ordinary case it tnay be taken as a good 
rule of thumb that primacy duty means the major 
part, or over 50 percent,' of the employee's time. 
Thus, an employee who spends over 50 percent of 
his time in management would have management 
as his primary duty. Time alone, however, is not 
the sole test, and in situations where the employee 
does not spend over 50 percent of his time in 
managerial duties1 he might nevertheless have 
management as h1s primary duty if the other 
pertinent factors support such a conclusion. Some 
of these pertinent factors are the relative impor-
tance of the managerial duties as compared with 
other types of duties, the frequency with which the 
employee exercises discretionary powers, his rela-
tive freedom from supervision, and the relation-
ship between his salary and the wages paid other 
employees for the kind of nonexempt work per-
formed by the supervisor. 
2 
SECTION 541.104.-DEPARTMENT OR 
SUBDIVISION 
(a) In order to qualify under the regulations, 
the employee's managerial duties must be per-
formed with respect to the enterprise in which 
he is employed or a customarily recognized depart-
ment or subdivision thereof. The phrase "a cus-
tomarily reco~ized department or subdivision" is 
intended to distinguish between a mere collection 
of men ass;igned from time to time to a specific job 
or series of jobs and a unit with permanent status 
and function. In order properly to classify an in-
dividual as an executive he must be more than 
merely a supervisor of two or more employees; he 
must be in charge of and have as his primary duty 
the management of a recognized unit which has a 
continuing function. 
(b) In the vast majority of cases there is no diffi-
culty in determining whether an individual is in 
charge of a customarily recognized department 
or subdivision of a department. For example, it 
is clear that where an enterprise comprises more 
than one establishment, the emJ?loyee in charge of 
each establishment may be considered in charge of 
a subdivision of the enterprise. Questions arise 
principally in cases involving supervisors who 
work outside the employer's establishment, move 
from place to place, or have different subordi-
nates at different times. 
(c) In such instances, in determining whether 
the employee is in cha~ge of a recognized unit 
with a continuing function, it is the Divisions' 
position that the unit supervised need not be phys-
ically within the employer's establishment and 
may move from place to place, and that continuity 
of the same subordinate personnel is not abso-
lutely essential to the existence of a reco~nized 
unit with a continuing function, althoue;h m the 
ordinary case a fixed location and contmuity of 
personnel are both helpful in establishing the 
existence of such a unit. The following examples 
will illustrate these points. 
(d) The projects on which an individual in 
charge of a certain type of construction work is 
employed may occur at different locations, and 
he may even hire most of his work force at these 
locations. The mere fact that he moves his loca-
tion would not invalidate his exemption if there 
are other factors which show that he is actually 
in charge of a recognized unit with a continuing 
function in the organization. 
(e) Nor will an otherwise exempt employee 
lose the exemption merely because he draws the 
men under his, supervision from a pool, if other 
factors are present which indicate that he is in 
charge of a recognized unit with a continuing 
function. For instance, if this employee is in 
charge of the unit which has the continuing re-
sponsibility for making all installations for his 
employer, or all installations in a particular city 
or a designated portion of a city, he would be in 
charge of a department or subdivision despite the 
fact that he draws his subordinates from a pool 
of available men. 
(f) It cannot be said, however, that a super-
visor drawn from a pool of supervisors who sup-
ervises employees assigned to him from a pool 
and who is assigned a job or a series of jobs from 
day to day or week to week has the status of an 
executive. Such an employee is not in charge of 
a recognized unit with a continuing function. 
SECTION 541.105.-TWO OR MORE OTHER 
EMPLOYEES 
(a) An employee will qualify as an "executive" 
und.er these regulations only if he customarily and 
regularly supervises at least ·two full-time em-
fc>loyees or the equivalent. For example, if the 
'executive" supervises one full-time and two part-
time employees of whom one works mornings and 
one, afternoons; or four part-time employees, two 
of whom work mornings and two afternoons, this 
req,uirement would be met. . 
(b) The employees supervised must be em-
ployed in the department which the "executive" 
is managing. 
(c) It l1as been the experience of the Divisions 
that a supervisor of as few as two employees 
usually performs nonexempt work in excess of 
the 20-percent tolerance provided in the regula-
tions. 
(d) .Assistamt department heads.-In a large 
machine shop there may be a machine-shop super-
visor and two assistant machine-shop supervisors. 
.A.ssuming that they meet all the other qualifica-
tions of section 541.1 and particularly that they 
are not working foremen, they should certainly 
qualify for the exemption. .A. small department 
in a plant or in an office is usually supervised by 
one person. .A.ny attempt t:o classify one of the 
other workers in the department as an executive 
merely by giving him an honorific title such as 
assistant supervisor will almost inevitably fail as 
there will not be sufficient true supervisory or 
other managerial work to keep two persons occu-
pied. On the other hand, it is incorrect to assume 
that in a large department the supervision cannot 
be distributed among two or three employees, 
conceivably among more. In such instances, 
asuming that the other tests are met, especially 
the one concerning the performance of nonexempt 
work, each such employee "customarily and reg-
ularly directs the work of two or more other em-
ployees therein." 
SECTION 541.106.-AUTHORITY TO HIRE 
OR FIRE 
The regulations require that an exempt execu-
tive employee have the authority to hire or fire 
other employees or that his suggestions and recom-
mendations as to hiring or firing and as to ad-
vancement and promotion or any other change of 
status of the employees whom he supervises will 
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be given particular weight. Thus, no employee, 
whether high or low in the hierarchy of manage-
ment, can be considered as employed in a bona 
fide executive capacity unless he is directly con-
cerned either with the hiring or the firing and 
other change of status of the employees under his 
supervision, whether by direct action or by rec-
ommendation to those to whom the hiring and 
firing functions are delegated. 
SECTION 541.107.-DISCRETION.A.RY 
POWERS 
(a) The regulations (paragraph 541.1 (d)) re-
quire that an exempt executive employee custo-
marily and regularly exercise discretionary 
powers. .A. person whose work is so completely 
routinized that he has no discretion does not qual-
ify for exemption. 
(b) The phrase "customadly and regularly'' 
signifies a frequency which must be greater than 
occasional but which) of course, may be less than 
constant. The reqmrement will be met by the 
employee who normally and recurrently is called 
upon to exercise and does exercise discretionary 
powers in the day-to-day performance of his du-
ties. The requirement is not met by the occasional 
exercise of discretionary powers. . · 
SECTION 541.108.-WORK DIRECTLY AND 
CLOSELY RELATED 
(a) This phrase brings within the category of 
exempt work not only the actual management of 
the department and the supervision of the em-
ployees.therein, but also activities which are closely 
associated with the performance of the duties in-
volved in such managerial and supervisory func-
tions or responsibilities. The supervision of 
employees and the management of a department 
include a great many directly and closely related 
casks which are different from the work performed 
by subordinates and are commonly performed by 
supervisors because they are helpful in supervising 
the employees or contribute to the smooth func-
tioning of the department for which they are re-
sponsible. Frequently such exempt work is of a 
kind which in establishments that are organized 
cli:fferently1 or which are larger and have greater 
specializatiOn of function, may be performed by a 
nonexempt employee hired especially for that pur-
pose. Illustration will serve to make clear the 
meaning to be given the phrase "directly and 
closely related." 
(b) Time and pa'¥roll reO'orcls.-Keeping basic 
records of working trme, for example, is frequently 
performed by a timekeeper employed for that pur-
pose. In such cases the work is clearly not exempt 
in nature. In other :plants which are not large 
enough to employ a trmekeeper, or in which the 
timekeeping function has been decentralized,· the 
supervisor of each department keeps the basic tilne 
records of his own subordinates,. In these in-
I 
stances, as indicated ab.ove, the timekeeping is di-
rectly related to the ~nction of managing the 
particular department and supervising its em-
ployees. However, the preparation of a payroll 
by a supervisor, even the payroll of the employees 
under his supervision, <;:annat be considered to be 
exempt work, since the preparation of a payroll 
does not aid in the supervision of the employees 
or the management of the department. .Similarly, 
the keeping by a supervisor of production records 
of his own subordinates for use in supervision or 
control would be exempt work, while the main-
tendance of production. records of employees not 
under his directibn would not be exempt work. 
(c) Distribution of · m,aterials.-Another ex-
ample of work which may be directly and closely 
related to the performance of management duties 
is the distribution of I materials and supplies. 
Maintaining control of the flow of materials and 
supplies in a department is ordinarily a respon-
sibility of the manageria1 employee in char~e. In 
many establishments tJ.ie actual distribution of 
materials is performed py nonexempt employees 
under the supervisor's direction. In other estab-
lishments it is not uncm:hmon to leave the actual 
distribution of materials '
1
and sup:plies in the hands 
of the supervisor. In su~h cases It is exempt work 
since it is directly and closely related to the man-
agerial responsibility of\ maintaining the flow o£ 
materials. i 
(d) Set-up work. -Set'-up work is another illus-
tration of work which mar be exempt under certain 
circmnstances if performed by a SUJ?ervisor. The 
nature of set-up work differs in various industries 
and for different operati,ons. Some set-up work 
is typically performed by the same employees who 
perform the "production1' work; that is, the em-
ployee who operates the machine also "sets it up" 
or adjusts it for the particular job at hand. Such 
set-u.P work is part of the production operation 
and IS not exem)?t. In other instances the setting 
up of the work IS a highly skilled operation which 
the 5>rdinary production worker .or machine tender 
typiCally does not perform. In some plants, par-
ticularly large ones, such set-up work may be 
performed by employees whose duties are not 
supervisory in nature. In other plants, however, 
particularly small J?lants, such work is a regular 
duty of the executive and is directly and closely 
related to his responsibility for the work perfor-
mance of his subordinates t-tnd for the adequacy of 
the final product. Under such circumstances it is 
exempt work. : 
(e) Ewamining, inspeaf;i;ng, alieaking.-Simi-
lariy, a supervisor who spot checks and examines 
the :work of his subordinates to determine whether 
they are performing their duties J?roperly, and 
whether the J?roduct is satisfactory, IS performing 
work which IS directly and closely related to his 
mana~erial and supervisory functions. However, 
this kmd of examining and checking must be dis-
tinguished from the kind which is normally per-
formed by an "examiner,"', "checker," or "inspec-
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tor" and which is really a production operation 
rather than a part of the supervisory £unction. 
(f) Maaliilne wataliing.-Watching machines is 
another duty which may be exempt when per-
formed by a supervisor under proper circum-
stances. Obviously the mere watching of 
machines in operation cannot be considered exempt 
work where, as in certain industries in which the 
machinery is largely automatic, it is an ordinary 
production function. Thus, an employee who 
watches machines for the purpose of seeing that 
they operate properly or for the purpose of mak-
ing repairs or adjustments is performing non-
exempt work. On the other hand, a suvervisor 
who .watches the operation of the machmery in 
his department in the sense that he "keeJ?S an 
eye out for trouble" is performing work which is 
directly and closely related to his managerial re-
sponsibilities. Making an occasional adjustment 
in the machinery under such circumstances is also 
exempt work. 
(g) Test in borderUne aases.-A word of caution 
is necessary in connection with these illustrations. 
The record keeping, material distributing, set-up 
work1 machine watching and adjusting, and in-
spectmg, examining and checking referred to in 
the examples of exempt work are presumably the 
kind which are supervisory and mana~erial func-
tions rather than merely "productwn" work. 
Frequently it is difficult to distinguish the mana-
gerial type from the type which is a production 
operation. In deciding such difficult cases it 
should be borne in mind that it is one of the ob-
jectives of the regulations to exclude from the 
definition foremen who hold "dual" or combina-
tion jobs.:J. Thus, if work of this kind takes up 
a large part of the employee's time it would be 
evidence that management of the department is 
not the primary duty of the employee, that such 
work is a production operation rather than a 
£unction directly and closely related to the super-
visory or managerial duties, and that the emp,loyee 
is in reality a combination foreman-"set-up' man, 
foreman -machine adjuster (or mechanic) or 
foreman-examiner, etc., rather than a bona fide 
executive. 
SECTION 541.109.-EMERGENCIES 
(a) Under certain occasional emergency condi-
tions, work which is normally performed by non-
exempt employees and is nonexempt in nature will 
be directly and closely related to the performance 
of the exempt £unctions of management and sup-
ervision and will therefore be exempt work. In 
effect, this means that a bona fide executive who 
performs work of a normally nonexempt nature 
on rare occasions because of the existence of a real 
emergency will not, because of the performance of 
such emergency work, lose the exemption. Bona 
fide executives include among their responsibili-
ties the safety of the men under their supervision, 
1 See discussion of working foremen in sec. 541.115 below. 
tb.e preservation and protection of tb.e machinery 
or other property of tb.e department or subdivi-
sion in their charge from damage clue to unfore-
seen circumstances, and the prevention. of wide-
spread break-clown in production. Consequently, 
when conditions beyond control arise which 
threaten tb.e safety of the employees, or a cessation 
of production, or serious damage to the em-
ployer's property, any manual or other normally 
nonexempt work performed in. an effort to prevent 
such results is considered exempt work and is not 
included in computing the 20-percent limit on 
nonexempt work. 
(b) This rule is not applicable, however, to 
nonexempt work arising out of occurrences which 
are not beyond control or for which the employer 
can reasonably provide in the normal course of 
business. 
(c) .A. few illustrations may be helpful in dis-
tinguishing routine work performed as a result 
of real emergencies of the kind for which no pro-
vision can practicably be made by the employer 
in advance of their occurrence and routine work 
which is not in tlus category. It is obvious that 
a mine superintendent who pitches in after an 
explosion and digs out the men who are trapped 
in the mine is still a bona :fide executive during 
that week. On the other hand, the manager of 
a cleaning establishment who personally performs 
the cleamg operations on expensive garments 
because he fears damage to the fabrics if he allows 
his subordinates to handle them is not perform-
ing "emergency" work of the kind which can be 
considered exempt. 
The performance of nonexempt work by execu-
tives during inventory-taking, during other 
periods of heavy work-load, or the hanaling of 
rush orders are the kinds of activities which the 
20-percent tolerance is intended to cover. For 
example, pitching in on the production line in a 
canning plant during seasonal operations is not 
exempt "emergency" work even if the objective is 
to keep the food from spoiling. Maintenance 
work is not emergency work even if performed at 
night or during weekends. Relieving subordi-
nates durin~ rest or vacation ~eriods cannot be 
considered m the nature of ' emergency" work 
since the need for replacements can be anticipated. 
Wbether replacing the subordinate at the work 
bench or production line during the :first clay or 
partial clay of an illness would be considered 
exempt emergency work would depend upon the 
circumstances in the particular case. Such fac-
tors as the size of the establishment and of the 
executive's department, the nature of the indus-
try the consequences that would flow from the 
failure to replace the ailing employee immedi-
ately, and the feasibility of :filling the employee's 
place promptly would all have to be weighed. 
( cl) The regular cleaning up around machin-
ery, even when necessary to prevent :fire or ex-
plosion, is not "emergency" work. However, the 
removal by an executive of dirt or obstructions 
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constituting a hazard to life or property need not 
be included in computing the 20-percent limita-
tion if it is not reasonably practicable for anyone 
but the supervisor to perform the work and it is 
the kind of "emergency" which has not been re-
curring. The occasional performance of repair 
work in case of a break-clown of maclunery may 
be considered exempt work if the break-clown is 
one which the employer cannot reasonably antici-
pate. However, recurring break-clowns requir-
ing frequent attention, such as that of an old belt 
or machine which breaks clown repeatedly, are the 
kind for which provision. could reasonably be 
made and repair of which must be considered as 
nonexempt. 
SECTION 541.110.-0CCASIONAL TASKS 
(a) In addition to the type of work which by 
its very nature is readily identifiable as being di-
rectly and closely related to the performance of 
the supervisory and management duties, there is 
another type of work which may be considered 
directly and closely related to the performance of 
these duties. In many establishments the proper 
management of a department requires the per-
formance of a variety of occasional, infrequently 
recurring tasks which cannot practicably be per-
formed by the production 'workers and are usually 
performed by the executive. These small tasks 
when viewed separately without regard to their 
relationshlp to the executive's over-all functions 
might appear to constitute nonexempt work. In 
reality they are the means of properly carrying 
out the employee's management functions and 
responsibilities in connection with men, materials, 
and production. The particular tasks are not 
specifically assi~ecl to the "executive" but are 
performed by him in his discretion. 
(b) It might be possible for the executive to 
take one of his subordinates away from his usual 
tasks, instruct and direct him in the work to be 
clone, and wait for him to :finish it. It would cer-
tainly not be practicable, however, to manage a 
department in this fashion. With respect to such 
occasional and relatively inconsequential tasks, it 
is the practice in industry generally for the execu-
tive to perform them rather than to delegate them 
to other persons. Wben any one of these tasks is 
clone frequently, however, it takes on the charac-
ter of a regular production function which could 
be performed by a nonexempt employee and must 
be counted as nonexempt work. In determining 
whether such work is directly and closely related 
to the performance of the management duties, 
consideration should be given to whether it is (1) 
the s_ame as the work performed by any of the 
subordinates of the executive; or (2) a specifically 
assigned task of the executive employee; or (3) 
practicably delegable to nonexempt employees in 
the establishment; or (4) repetitive and :frequently 
recurring. 
SECTION 541.111.-NONEXEMPT WORK 
GENERALLY 
. (a) As indicated abpve (sec. 541.101) the term 
"nonexempt work," as used in this bulletin, in-
cludes aU work other than that described in para-
graphs (a) through (a) of the regulations and 
the activities directly ~nd closely related to such 
work. , 
(b) Nonexempt work is easily identifiable 
where, as in the usual qase, it consists of work of 
the same nature as th~t performed by the non-
exempt subordinates df the "executive." It is 
more difficult to identify in cases where supervi-
sory employees spend a significant amount of time 
in activities not per:for~ed by any o£ their sub-
ordinates and not consisting of actual supervision 
ana management. In shch cases careful analysis 
· of the employee's duties with reference to the 
phrase "directly and clbsely related to the per-
formance o:f the activitieS described in paragraphs 
.(a) through (d)" wilU usually be necessary in 
arriving at a determination. 
SECTION 541.112.-+THE 20-PERCENT 
LIMITATION ON NONEXEMPT WORK 
. (a) An employee will not qualify :for exemp-
tion as an executive i:f he devotes more than 20 
percent o£ his hours worked in the workweek to 
nonexempt work. This test is applied on a work-
week basis and the 20 pel,'cent is computed on the 
time worked by the employee. 
(b) There are two sp~cial exceptions to this 
limitation-that relating to the employee in "~ole 
charge" o:f an independept or branch establish-
ment and that relating to a;n employee owning .a 20-
percent interest in the en,terprise in which he is 
employed. These except the employee only :from 
the 20-percent limitation, on nonexempt work. 
They do not except the eniJ?loyee :from any o:f the 
other requirements o:f sectiOn 541.1 o:f the regu-
lations. Thus, while the 20-percent limitation on 
nonexempt work is not ap~licable, it is clear that 
the employee would not qu~lify :for the exemption 
i:f he performs so much n9nexempt work that he 
could no longer meet the 1 requirement o:f para-
graph (a) that his primary duty must consist 
o:f the management o£ th~ enterprise in which 
he is employed or o£ a customarily recognized de-
partment or subdivision thereof. 
SECTION 541.113.-SOLE-CHARGE 
EXCEPTION 
· (a) An exception :from the 20-percent limita-
tion is provided in paragraph (e) :for "an em-
ployee who is in sole charge o:f an independent 
establishment or a physically separated branch 
establishment * * *." Such an employee is 
considered to be employed in a bona fide executive 
capacity even though he exceeds the 20-percent 
limitation on nonexempt work. 
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(b) The term "independent establishment" 
must be given :full weight. The establishment 
must have a fixed location and must be geograph-
ically separated :from other company property. 
The management o£ operations within one among 
several buildings located on a single or adjoining 
tracts o:f company property does not qualify :for 
the exemption under this heading. In the case 
o:f a branch, there must be a true and complete 
physical separation :from the main office. 
(c) Since the employee must be in "sole" charge, 
only one person in any establishment can qualify 
as an executive under this exception, and then 
only i:f he is the top person in charge at that loca-
tion.2 Thus; it would not be applicable to an em-
ployee who is in charge o£ a branch establishment 
but whose superior makes his office on the premises. 
An example is a district manager who has over-all 
supervisory :functions in relation to a number o:f 
branch offices, but makes his office at one o:f the 
branches. The branch manager at the branch 
where the district manager's office is located is 
not in "sole charge" o:f the establishment and does 
not come within the exception. This does not 
mean that the "sole charge" status o:f an employee 
will be considered lost because o:f an occasional 
visit to the branch office o:f the superior o:f the 
person in charge, or, in the case o:f an independent 
establishment, by the visit :for a short period on 1 
or 2 days a week o£ the proprietor or principal 
corporate officer o£ the establishment. In these 
situations, the sole-charge status o:f the employee 
in question will appear :from the :facts as to his 
functions, particularly in the intervals between 
visits. I:f, during these intervals, the decisions 
normally made oy an executive in charge o:f a 
branch or an independent establishment are re-
served :for the superior, the employee is not in 
sole charge. I:f such decisions are not reserved 
:for the superior, the sole-charge status will not 
be lost merely because o:f the superior's visits. 
(d) In order to qualify :for the exception the 
employee must ordinarily be in charge o:f all the 
company activities at the location where he is 
employed. I:f he is in charge o:f only a portion 
o:f the company's activities at his location, then 
he cannot be said to be in sole charge o:f an inde-
pendent establishment or a physically separated 
branch establishmen4. In exceptional cases the 
Divisions have :found that an executive employee 
may be in sole charge o£ all activities at a branch 
office except that one independent function which 
is not integrated with those managed by the ex-
ecutive is also performed at the branch. This one 
:function is not important to the activities man-
aged by the executive and constitutes only an in-
significant portion of the employer's activities 
at that branch. A typical example of this type 
o:f situation is one in which "desk space" in a 
warehouse otherwise devoted to the storage and 
• It is possible· for other persons in the same establishment to 
qualify for exemption as executive employees, but not under the 
exception from the nonexempt work liniitation. 
shipment of parts is assigned a salesman who re-
ports to the sales manager or other company official 
located at the home office. Normally only one 
em~loyee (at most two or three, but in any event 
an 111signiflcant number when compared with the 
total number of persons employed at the branch) 
is engaged in the nonintegrated function for which 
the executive whose sole-charge status is in ques-
tion is not responsible. Under such circumstances 
the employee does not lose his "sole charge" status 
merely because of the desk-space assignment. 
SECTION 541.114.-EXCEPTION FOR 
OWNERS OF 20-PERCENT INTEREST 
(a) .An exception from the 20-percent limita-
tion on nonexempt work is also provided for an 
employee "who owns at least a 20-percent interest 
in the enterprise in which he is employed." This 
provision recognizes the special status of a share-
holder of an enterprise who is actively engaged in 
its management. 
(b) The exception is available to an employee 
ownin~ a bona fide 20-percent equity in the enter-
prise 111 which he is employed regardless of 
whether the business is a corporate or other type 
of organization. 
SECTION 541.115.-WORKING FOREMEN 
(a) The primary purpose of the exclusionary 
language placing a limitation on the amount of 
nonexempt work is to distinguish between the 
bona fide executive and the "working" foreman 8 
or "working" supervisor who regularly performs 
"production" work or other work which is unre-
lated or only remotely related to his supervisory 
activities. 
(b) One type of working foreman or working 
supervisor most commonly found in industry 
works alongside his subordinates. Such em-
ployees, sometimes known as straw-bosses, or 
gang or group leaders perform the same kind of 
work as that performed by their subordinates, 
and also carry on supervisory functions. Clearly, 
the work of the same nature as that performed by 
the employee's subordinates.must be counted as 
nonexempt work and if the amount of such work 
performed is substantial 4, the exemption does not 
apply. .A foreman in a dress shop, for example, 
who operates a sewing machine to produce the 
product is performing clearly nonexempt work. 
However, this should not be confused with the 
operation of a sewing machine by a foreman to 
instruct his subordinates in the making of a new 
product, such as a garment, before it goes into 
production. 
a The term "working" foreman is used 1n this bulletin in the 
sense indicated in the text and should not be construed to mean 
only one who performs work similar to that performed by his 
subordinates. 
• "Substantial", as used herein, means more than 20 percent. 
See discussion of the 20-percent limitation on nonexempt work in 
sec. 541.112 above. 
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(c) .Another type of working foreman or 
working supervisor who cannot be classed as a 
bona fide executive is one who spends a substantial 
amount of time in work which, although not per-
formed by his own subord-inates, consists of ordi-
nary .Production work or other routine, recurrent, 
repetitive tasks which are a re~ular part of his 
duties. Such an employee is 111 effect holding 
a dual job. He may be, for example, a combina-
tion foreman-production worker, supervisor" 
clerk, or foreman combined with some other 
skilled or unskilled occupation. His nonsuper-
visory duties in such instances are unrelated to 
anythin~ he must do to supervise the employees 
under him or to manage the department. They 
are in many instances mere "fill-in'' tasks ~er­
formed because the job does not involve sufficient 
executive duties to occupy an employee's full time. 
In other instances the nonsupervisory, nonm.an~ 
agerial duties may be the principal ones and the 
·supervisory or managerial duties are subordinate 
and are assigned to the particular employee be-
cause it is more convenient to rest the responsi-
bility for the first line of supervision in the hands 
of the ;person who performs these other duties. 
Typical of employees in dual jobs which niay 
involve a substantial amount of nonexempt work 
are: ( 1) Foremen or supervisors who also perform 
one or more of the "production" or "operating" 
functions, though no other employees in the plant 
perform such work. .An example of this kind of 
empl4:>yee is the foreman in a millinery or garment 
plant who is also the cutter, or the foreman in a 
garment factory who operates a multiple needle 
machine not requiring a full time operator; (2) 
:foremen or supervisors who have as a regular 
part of their duties the adjustment, repair~.-. or 
maintenance o:f machinery or equipment. .l:!ix-
amples in this category are the foreman-fixer in 
the hosiery industry who devotes a considerable 
amount of time to making adjustments and repairs 
to the machines of his subordinates, or the planer-
mill :foreman who is also the "machine man" who 
repairs the machines and grinds the knives; ( 3) 
:foremen or supervisors who perform clerical 
work other than the maintenance of the time arid 
production records o:f their subordinates; :for ex-
ample, the :foreman of the shipping room who 
makes out the bills of lading and other shipping 
records, the warehouse foreman who also acts as 
inventory clerk the head shipper who also ha8 
charge of a fini;1ed goods stock room, assisting in 
placing goods on shelves and keeping perpetual 
inventory records, or the office manager, head book-
keeper, or chief clerk who performs routine book-= 
keeping. There is no doubt that the hea~ 
bookkeeper, :for example, who spends a substantial 
amount of his time keeping books of the sam~ 
general nature as those kept by the other bo<:>Jr-
keepers, even though his books are confidential in 
nature or cover different . transactions froni the 
books maintained by the under bookkeepers, is 
not primarily an executive employee and sh<:mld 
not be so considered. ·.. · · 
SECTION. 541.116.-TRAINEES, 
EXEQUTIVE 
The exemption is applicable. to an en;ployee 
e1nployed in· a bona fide exec?-t~ve oapamty and 
does not include employees traJ.l1111g: to become ~x­
ecutives and not actually performmg the duties 
of an executive. 
SECTION 541.117.-AMOUNT OF SALARY 
REQUIRED 
(a) Compensation on a salary baSis at a rate of 
not less than $55 per weEjk is required for exemp-
tion as an executive. 5 The. $55 a week maY. be 
translated into equivalent amounts for perrods 
longer than one week. The requirel!lent will be 
met if the employee is c<;>mpensated brweekly on .a 
salary basis of $110, semrmonthly on a salary basrs 
of $119.17 or monthly on a salary basis of $238 .. 33. 
However the shortest period of payment whrch 
will meet the requirement of payment "on a salary 
basis" is a week . 
. (b) In Puerto Rico a~1d the Vir~ Isla~ds,;p~.e 
salary test for exemptron as an executive IS 
$30 a week.6 
(c) The payment of th~ required salar;v. ~ust 
be exclusive of board, lodgmg, or other facrhties; 
that is free and clear. On the other hand', tl~e 
regulations d? not prohibi~ the. s~le of such facili-
ties to executives on a cash basrs rf they are nego-
tiated in the same manne:J as similar transactions 
.with other persons. · 
SECTION 541.118.__:SALARY BASIS 
(a) An employee will be considered to be paid 
on a salary basis within the meaning of the regu-
lations if under his employment agreement he regula~ly receives each pay period on a weekly, or 
less frequent basis, a pre~etermined a:n;10unt c<;>n-
stituting all pr P.art of hrs c?mpensatron, wh~ch 
amount rs not sul5Ject to redtictron beca;use of varia-
tions in the number of hours worked 111 the work-
week or in the quality or quantity of the work 
performed. The employee must receive his full 
salary for any week in which he performs any 
work without regard to the number of days or 
hours worked,. 
• The validity of including a salary requirement in the relrula-
tions has been sustained in a number of appellate court decis1ons. 
See for example, WaZZing v. Yeakley, 140 F. (2d) 830 (CC.A. 10) ; 
HeiZiweZZ v. Haberman, 140 F. (2d) 833 (CC.A. 2) ; and WaZZjng v. 
Morris, 155 F. (2d) 832 (CC.A. 6) [reversed on another pomt in 
332 u. s. 442]. . ti t 
• Following a hearing on proposo.ls. to reVIse regula ons, p . 
541 the presiding officer recommended that the $30 per week test 
for executives and the $200 per month requirement for administra-
tive and professional employees in Puerto Rico and the Virgin 
Islands be retained in the regulations "until a study is made 
of prevailing conditions and further opportunity has been a:trorded 
to interested parties in these Territories to present their views." 
In accordance with this recommendation t!).e- revised regulations 
continued the salary tests previously Mntained in the regulations. 
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(b) Minimum guaroantee pl!us emtroas.-It 
should be noted that the salary may consist of a 
predetermined amount constituting all or part 
of the employee's compensation. In other ~ords, 
additional compensation besides the salary rs not 
inconsistent wrth the salary basis of payment. 
The requirement will be met, for example.l. by a 
branch manager who receives a salary of ;p55 or 
more per week and, in addition, a commission of 
1 percent of the branch sales. The requirement 
will also be met by a branch manager who r~­
ceives a percentage of the sales or profits of hrs 
branch if the employment arrangement also in-
cludes a guarantee of at least the minimum weekly 
salary (or the equivalent :for a monthly or other 
period) required by the regulations. Another 
type of situation in which th~ requirem.ent will_be 
met is that of an employee pard on a darly.or shift 
basis if the employment arrangement mcludes 
a pr~vision that he will receive not less than the 
amount specified in the regulations in any week 
in which he performs any work. The test of pay-
ment on a salary basis will not be met, however, 
if the salary is divided into two parts for the 
purpose of circumventing the requirement that 
the full salary must be pard in any week in which 
any work is performed. For examr>le, a salary 
or $100 a week may not arbitrarily be divided into 
a guaranteed minimum of $55 paid in each wee}r 
.in which any work is performed, and an addi-
tional $45 which is made subject to deductions. 
(c) Initial and termilnal weelcs.-Failure to 
pay the full salary in the initial or terminal week 
of employment is not considered inconsistent with 
the salary basis of payment. For this purpose, an 
extended voluntary leave of absence may be con-
sidered to come within this rule. In such weeks 
the payment of a proportionate part of the em-
ployee's salary for the time actually worked will 
meet the requirement. However, this should not 
be construed to mean that an employee is on a 
salary basis within the meaning of the regulations 
if he is employed occasionally for a few days and 
is paid a proportionate part of the weekly salary 
when so employed. Moreover, even payment of 
the full weekly salary under such circumstances 
would not meet the requirement, since casual or 
occasional employment :for a few days at a time is 
inconsistent with employment on a salary basis 
within the meaning of the regulations. 
SECTION 541.119.-SPECIAL PROVISO FOR 
HIGH SALARIED EXECUTIVES 
(a) The regulations contain a special proviso 
for managerial employees who are compensated 
on a salary basis at a rate of not less than $100 
per week (exclusive of board, lodging, or other 
:facilities). Such a highly paid employee is 
deemed to meet all the requirements in paragraphs 
(a) through (f) of section 541.1 if his primary 
duty consists of the management of the enterprise 
in which he is employed or of a customarily recog-
nized department or subdivision thereof and in-
cludes customary and regular direction of the 
work of two or more other employees therein. 
I£ an employee qualifies for exemption under 
this proviso, it is not necessary to test his quali-
fications in detail under paragraphs (a) through 
(f). 
(b) Mechanics, carpenters, linotype operators, 
or craftsmen of other kinds are not exempt under 
the proviso no matter how highly paid they might 
be. 
EMPLOYEE EMPLOYED IN A BONA FIDE ADMINISTRATIVE CAPACITY 
SECTION 541.200.-THE DEFINITION OF 
"ADMINISTRATIVE" 
Section 541.2 of the regulations defines the term 
"bona fide * * * aclJ:ninistrative" as follows: 
The term "employee employed in a bona :fide * * * 
administrative * * * capacity" in section 13 (a) (1) 
of the act shall mean any employee--
(a) whose primary duty consists of the performance 
of office or nonmanual :field work directly related to man-
agement policies or general business operations of his 
employer or his employer's customers ; anil 
(b) who customarily and regularly exercises discretion 
and independent judgment ; antZ 
(c) (1) who regularly and directly assists a proprietor, 
or an employee employed in a bona :fide executive or ad-
ministrative capacity (as such terms are defined in these 
regulations), or 
(2) who performs under only general supervision work 
along specialized or technical lines requiring special 
training, experience, or knowledge, or 
(3) who executes under only general supervision spe-
cial assignments and tasks ; ana 
(d) who does not devote more than 20 percent of his 
hours worked in the workweek to activities which are 
not directly and closely related to the performance of 
the work described in paragraphs (a) through (c) of this 
section ; ana 
(e) who is compensated for his services on a salary 
or fee basis at a rate of not less than $75 per week (or 
$200 per month if employed in Puerto Rico or the Virgin 
Islands) exclusive of board, lodging, or other facilities: 
Pro'IJiaea, That an employee who is compensated on a 
salary or fee basis at a rate of not less than $100 per 
week (exclusive of board, lodging, or other facilities), 
and whose primary duty consists of the performance of 
office or nonmanual :field work directly related to man-
agement policies or general business operations of his 
employer or his employer's customers, which includes 
work requiring the exercise of discretion and independent judgment, shall be deemed to meet all of the requirements 
of this section. 
SECTION 541.201.-TYPES OF ADMIN-
ISTRATIVE EMPLOYEES 
(a) Three types of employees are described in 
section 541.2 (c) who, if they meet the other tests 
in section 541.2, qualify for exemption as "ad-
ministrative" employees. 
(b) Emeoutive and admtiJnistratime assistwnts.-
The first type is the assistant to a proprietor or 
to an executive or administrative employee. In 
modern industrial practice there has been a steady 
and increasing use of persons who assist an ex-
ecutive in the performance of his duties without 
themselves having executive authority. Typical 
titles of persons in this group are executive 
assistant to the president, confidential assist-
ant, executive secretary, assistant to the gen-
eral manager, and administrative assistant. 
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Generally speaking, such assistants are found in 
large establishments where the official assisted 
has duties of such scope and which require so much 
attention that the work of personal scrutiny, cor-
respondence, and interviews must be delegated. 
(c) Staff employees.-Employees included in 
the second· alternative in the definition are those 
who can be described as staff rather than line em-
ployees, or as functional rather than departmental 
heads. They include among others employees who 
act as advisory specialists to the management. 
Typical examples of such advisory specialists are 
tax experts, insurance experts, sales research ex-
perts, wage rate analysts, investment consultants, 
foreign exchange consultants, and statisticians. 
Also included are persons who are in charge of 
a so-called functional department, which may 
:frequently be a one-man department. Typical 
examples of such employees are credit managers, 
purchasing agents, buyers, safety directors, per-
sonnel directors, and labor relations directors. · 
(d) Those who perform special assig'J'IJJ"Mnts.-
The third group consists of persons .who perform 
special assignments. Among them are to be found 
a number of persons whose work is performed 
away from the employer's place of business. Typi-
cal titles of such persons are traveling auditors, 
lease buyers traveling inventory men, field repre-
sentatives of utility companies, location managers 
of motion picture companies, and district gaugers 
for oil companies. It should be particularly noted 
that this is a field which is rife with honorific titles 
that do not adequately portray the nature of the 
employee's duties. The field representative of a 
utility com~any, for example, may be "a glo:rified 
serviceman. ' 
This classification also includes employees whose 
special assignments are performed entirely or 
partly inside their employer's place of business. 
Examples are special organization planners, as-
sistant buyers, customers' brokers in stock ex-
change fums, so-called account executives in 
advertising firms and contact or promotion men 
of various types. 
(e) Job titles insufficient as yardsticks.-The 
employees for whom exemption is sought under 
the term "administrative" have extremely diverse 
:functions and a wide variety of titles. A title 
alone is of little or no assistance in determining 
the true importance of an employee to the em-
ployer or his exempt or nonexempt status under 
the regulations. Titles can be had cheagly and 
are of no determinative value. Thus, while there 
are supervisors of production control (whose deci-
sions ·affect the welfare of large numbers of em-
ployees) who qualify for exemption under section 
13 (a) (1), it is not hard to call a rate setter 
(whose functions are limited to timing certain 
operations and jotting down times on a standard-
ized form) a ''methods engineer" or a "production 
control supervisor." 
Many more examples could be cited to show that 
titles are insufficient as yardsticks. As has been 
indicated previously, the exempt or nonexempt 
status of any particular employee must be deter-
mined on the basis of whether his duties, responsi-
bilities and salary meet all the requirements of the 
appropriate sectron of the regulations. 
SECTION 541.202.-CATEGORIES OF WORK 
(a) The work generally performed by employees 
who perform administrative tasks may be classified 
into the following general categories for purposes 
of the definition: 1 (1) The work specifically de-
scribed in paragraphs i(a), (b), and (c) of the 
regulations; (2) routin~ work 2 which 1s directly 
and closely re1ated to th~ performance of the work 
which is described in these paragraphs of the 
regulations; and (3) routine work which is not 
related or is only remot~ly related to the adminis-
trative duties. ' · 
(b) The work in category 1-that which is 
specifically described in the regulations as requir-
ing the exercise ·of discretion and independent 
judgment-is clearly exempt in nature. 
(c) Category 2 consists of work which if sep-
arated from the work in category 1, would appear 
to be routine, or on a fairly low level, and which 
does not itself require the eXercise of discretion 
and independent judgment, but which has a direct 
and close relationship to the performance of the 
more important duties. The directness and close-
ness of this relationship may vary dependin~ upon 
the nature of the job and the size and orgamzation 
of the establishment in which the work is per-
formed. This "directly and closely related" work 
includes routine work which necessarily arises out 
of the administrative duties, and routine work 
without which the employee's more important 
work cannot be performed properly. It also in-
cludes a variety of routine tasks which may not be 
essential to the proper performance of the more 
important duties but which are functionally re-
lated to them directly and closely. In this latter 
category are activities which an administrative 
employee may reasonably be expected to perform 
in connection with carrying out his administrative 
functions including duties which either facilitate 
or arise incidentally from the performance of such 
1 This classification is without regard to whether the work is 
manual or nonmanual. The problem of manual work as it 
a.Jrects the exemption of adminiStrative employees is discussed in 
sec. 541.203 of this bulletin. 
• .A.s used in this bulletin the phrase "routine work" means work 
which does not require tJ:J.e exercise of discretion and independent judgment. It Is not necessarily restricted to work which iS repeti-
tive In ;nature. 
functions and are commonly performed in connec-
tion with them. 
(d) These "directly and closely related" duties 
are distinguishable from the last group, category 
3-those which are remotely related or completely 
unrelated to the more important tasks. The work 
in tlus last category is nonexempt and :must not 
exceed the 20-percent limitation for nonexempt 
work if the exemption is to apply. 
SECTION 541.203.-NONMANUAL WORK 
(a) The requirement that the work performed 
by an exempt administrative employee must be 
office work or nonmanual field work restricts the 
exemption to "white-collar" employees who meet 
the tests. I£ the work performed is "office" work 
it is immaterial whether it is manual or nonman-
ual in nature. This is consistent with the intent 
to include within the term "administrative" only 
employees who are basically white-collar em-
ployees since the accepted usage of the term 
"white-collar" includes all office workers. Persons 
employed in the routine operation of office ma-
chines are engaged in office work within the mean-
ing o:f the regulations (although they would not 
• qualify as aclillinistrative. employees since they do 
not meet the other reqmrements o:f the regula-
tions). -
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(b) The regulations do not completely prohibit 
the performance of manual work by an "adminis-
trative" employee. The performance by an other-
wise exempt administrative employee of some 
manual work which is directly and closely related 
to the work requiring the exercise of discretion. 
and independent judgement is not inconsistent 
with the principle that the exemption is limited 
to "white-collar" employees. However, i:f the em-
ployee performs so much manual work (other than 
office work) that he cannot be said to be basically 
a "white-collar" employee he does not qualify :for 
exemption as a bona fide administrative employee, 
even if the manual work he performs is directly 
and closely related to the work requiring the ex-
ercise of discretion and independent judgment. 
Thus, !t ~ 'obv:ious ~hat empl~yees who spend most 
o:f therr time m usmg tools, mstruments, machin-
ery, or other equipment, or in performing repeti-
tive operations with their hands, no matter how 
much skill is required, would not be bona fide ad-
ministrative employees within the meaning of 
these regulations. An office employee, ·on the 
other hand, is a "white-collar" worker, and would 
not lose the exemption on the grounds that he is 
not primarily engaged in "nonmanual" work al-
though he would lose the exemption i:f he ra'iled 
to meet any o:f the other requirements. 
SECTION 541.204.-FIELD WORK 
There have been instances in the experience of 
the Divisions o:f "bona fide" administrative em-
ployees who performed nonmanual work involving 
considerable responsibility and requiring the ex-
ercise of discretion and independent judgment but 
who performed their work in a place which con-
ceivably might not be characterized as either "of-
fice" or "field." Assuming such employees other-
wise meet the requirements of the regulations they 
would be exempt. The phrase "field work" in-
cludes all work which is not "office" work, regard-
· less of whether it is performed at or away from 
the employer's plant or other place of business. 
For example, an otherwise exempt efficiency ex-
-pert would not be denied the exemption merely 
because he does a large part of his work in a plant, 
rather than in an office. 
SECTION 541.205.-DIRECTLY RELATED 
TO MANAGEMENT POLICIES OR GEN-
ERAL BUSINESS OPERATIONS 
(a) The phrase "directly related to manage-
ment policies or general business operations of 
his employer or his employer's customers" de-
scribes those types of activities relating to the 
administrative o~erations of a business as dis-
tinguished from production" work. In addition 
to describing the types of activities, the phrase 
limits the exemption to persons who perform 
work of substantial importance to the manage-
ment or operation of the business of his employer 
or his employer's customers. 
(b) The administrative operations of the busi-
ness include the work performed by so-called 
white-collar employees engaged in "servicing" a 
business as, for example, advising the manage-
ment, planning, negotiating, representing . the 
company, purchasing, promoting sales, and busi-
ness research and control. .Aii employee per- . 
forming such work is engaged in activities relat- · 
ing to the administrative operations of the busi-
ness notwithstanding that he is employed as an 
administrative assistant to an executive in the 
production department of the business. 
(c) As used to describe work of substantial im-
portance to the management or operation of the 
business, the phrase "directly related to manage-
ment policies or general business operations'' is 
not limited to persons who partimpate in the 
formulation of management policies or in the 
operation of the business as a whole. Employees 
whose work is "directly related" to mana~ement 
policies or to general business operations mclude 
those whose work affects policy or whose respon-
sibility it is to execute or carry 1t out. The phrase 
also includes a wide variety of ~arsons who either 
carry out major assignments m conducting the 
operations of the business, or whose work affects 
business operations to a substantial degree, even 
though their assignments or tasks relate to the 
operation of a particular segment of the business. 
(1) It is not possible to lay down specific rules 
that will indicate the precise point at which work 
becomes of substantial importance to the manage-
ment or operation of a business. It should be 
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Clear that the cashier of a bank performs work at 
a responsible level and may therefore be said to 
be perfo.rming work directly related to manage-
ment policies or general business operations. On 
the other hand, the bank teller does not. Like-
wise it is clear that bookkeepers, secretaries, and 
clerks of various kinds hold the run-of-the-mine 
positions in any ordinary business and are not 
performing work directly related to management 
policies or general business operations. On the 
other hand, a tax consultant employed either by 
an individual company or by a firm of consultants 
is ordinarily doing work of substantial impor-
tance to the management or operation of a 
business. 
(2) An employee performing routine clerical 
duties obviously is not performing work of sub-
stantial importance to the management or opera-
tion of the business even though he may exercise 
some measure of discretion and judgment as to 
the manner in which he ;performs his clerical tasks. 
A messenger boy who IS entrusted with carrying 
·large sums of money or securities cannot be said 
to be doing work of importance to the business 
even though serious consequences may flow from 
his neglect. An employee operating very expen-
sive equipment may cause serious loss to his em-
ployer by the improper performance of his duties. 
An inspector, such as, for example, an inspector for 
an insurance company, may cause loss to his em-
ployer by the failure to ;perform his job properly. 
But such employees, obVIously, are not performing 
work of such S'Ubstantial importance to the man-
agement or operation of the business that it can 
be said to be "directly related to management 
policies or general business operations" as that 
phrase is used in the regulations. 
(3) Some firms employ persons whom they de-
scribe as "statisticians." If all such a person does, 
in effect, is to tabulate data, he is clearly not 
exempt. However, if such an employee makes 
analyses of data and draws conclusions which 
are important to the determination of, or which, 
ill fact, determine financial or other policy, clearly 
he is doing work directly related to management 
policies or general business operations. Simi-
larly, a personnel employee may be a clerk at a 
hiring window of a plant, or he may be a man who 
determines or affects personnel policies affecting 
all the workers in the plant. Iii the latter case, 
he is clearly doing work directly related to man-
agement policies or general business operations. 
These examples illustrate the two extremes. In 
each case, between these extreme types there are 
many employees whose work may be of substantial 
importance to the management or operation of the 
business, depending upon the particular facts. 
( 4) Another example of an employee whose 
work may be important ·to the welfare of the 
business is a buyer of a particular article or equip-
ment. Where such work is of substantial impor-
tance to the management or operation of the 
business, even though it may be limited to pur-
chasing for a particular department of the busi-
ness, it is directly related to management policies 
or general business op'erations. 
( 5) The test of "dir~ctly related to management 
policies or general bus~ness operations" is also met 
by many persons emp~yed as advisory specialists 
and consUltants of va ous kinds, credit managers, 
safety directors, claim gents and adjusters1 wage-
rate analysts, tax experts, account execut1ves of 
advertising agencies, qustomers' brokers in stock 
exchange firms, promovion men, and many others. 
( 6) It should be noteCI. in this connection that an 
employer's volume of ahtivities may make it neces-
sary to employ a numb1er of employees in some of 
these categories. The f~ct that there are a number 
of other employees of tp.e same employer carrying 
out assignments of th3 same relative importance 
or performing identica;l work does not affect the 
determination of wheth-er they meet this test so 
long as the work of eadh such employee is of sub-
stantial importance to the management or opera-
tion of the business. 
1 (d) Employe'l''s custome'!'s.-Under the regula-
tions the "management policies or general business 
· operations" may be thdse of the employer or the 
employer's customers. I For example, many bona 
fide administrative emi!loyees perform important 
functions as advisors aJil.d consultants but are em-
ployed by a concern erlgaged in furnishing such 
services for a fee. Ty]jiical instances are tax ex-
perts, labor relations donsultants, financial con-
sultants, or resident buyers. Such employees, i£ 
they meet the other re~uirements of the regula-
tions, qualify for exemption regardless of whether 
the management policies or general business opera-
tions to which their wqrk IS directly related are 
those of their employerfs clients or customers, or 
those of their employerj . 
SECTION 541.206.+--PRIMARY DUTY 
(a) The definition of !"administrative" exempts 
only employees who are I primarily engaged in the 
responsible work whicbj is characteristic of e:ql-
ployment in a bona fid11 administrative capacity. 
Thus, the employee mu~ have as his primary duty 
office or nonmanual fi.el ' work directly related to 
management policies o . general business opera-
tions of his employer or hls employer's customers. 
The words "primary ~uty" have the effect of 
placing major emphasisj on the character of the 
employee's job as a whole. 
(b) In determinin~ W:hether an employee's ex-
empt work meets the pr1mary duty" requirement, 
the principles explained! above ~sec. 541.103) in 
the discussion of "prim!l!ry duty' under the defi-
nition of "executive" are applicable. 
SECTION 541.207.-DISCRETION AND 
INDEPENDENT JUDGMENT 
(a) In general, the eiercise of discretion and 
independent judgment involves the comparison 
and the evaluation of possible courses of conduct 
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and acting or making a decision after the various 
possibilities have been considered. The term as 
used in the regulations, moreover, implies that the 
person has the authority or power to make an in-
dependent choice, free :from immediate direction 
or supervision and with respect to matters of 
significance. 8 
(b) The term must be applied in the light of 
all the facts involved in the particular employ-
ment situation in which the question arises. It 
has been most frequently misunderstood and mis-
applied by employers and employees in cases in-
volving the following: (1) confusion between the 
exercise of discretion and independent judgment 
and the use of skill in applying techniques, pro-
cedures, or specific standards; and (2) misapplica-
tion of the term to employees making decisions 
relating to matters of little consequence. 
(c) Distinguished f7'om shills and pooediu'!'es. 
(1) Perhaps the most frequent cause of misap-
plication of the term "discretion and independent 
Judgment" is the failure to distinguish it from 
the use of skill in various respects. An employee 
who merely applies his knowledge in following 
prescribed procedures or determining which pro-
cedure to follow, or who determines whether speci-
fied standards are met or whether an object falls 
into one or another of a number of definite grades, 
classes2 or other categories, with or without the use 
of testmg or measuring devices, is not exercising 
discretion and independent judgment within the 
meaning of the regulations. This is true even if 
there is some leeway in reaching a conclusion, as 
when an acceptable standard includes a range or a 
tolerance above or below a specified standard. 
(2) A typical example of the application of 
skills and procedures is ordinary inspection work 
of various kinds. Inspectors normally perform 
specialized work along standardized lines involv-
ing well established techniques and procedures 
wliich may have been catalog!J.ed and described in 
manuals or other sources. Such inspectors rely 
on techniques and skills acquired by special 
training or experience. They may have some 
leeway m the performance o£ their work but only 
within closely prescribed limits. Employees of 
this type may make recommendations on the basis 
of the information they develop in the course of 
their inspections (as for example to accept or re-
ject an insurance risk or a product manufactured 
to specifications) , but these recommendations are 
based on the development of the facts as to whether 
there is conformity with the prescribed standards. 
In such cases a decision to depart from the pre-
scribed standards or the permitted tolerance is 
typically made by the inspector's superior. The 
inspector is engaged in exercising skill rather than 
discretion and independent judgment within the 
meaning of the regulations. · 
• Without actually attempting to define the term, the courts 
have given it this meaning in applying it in particular cases. See 
for example, WaZZing v. Sterling Ice Oo.1 69 F. Supp. 665, reversed 
on other grounds, 165 F. (2d) 265 (CCa 10). See also OonneZZ v. 
Delaware Aircraft Industries, 55 A.tl. {2d) 637. 
(3) A related group o:f employees usually 
called examiners or graders perform similar work 
involving the comparison o:f products with es-
tablished standards which are :frequently cata-
logued. Often, after continued reference to the 
written standards, or through experience, the em-
ployee acquires sufficient knowledge so that 
reference to written standards is unnecessary. 
The substitution o:f the employee's memory :for the 
manual o:f standards does not convert the charac-
ter of the work performed to work requiring the 
exercise o:f discretion and independent judgment 
as required by the regulations. The mere fact 
that the employee uses his knowledge and experi-
ence does not change his decision, i. e., that the 
product does or does not conform with the estab-
lished standard, into a real decision in a significant 
matter. 
· (4) For example2 certain "graders" o:f lumber 
turn over each "stick" to see both sides, after 
which a crayon mark is made to indicate the 
grade. These lumber grades are well established 
and the employee's familiarity with them stems 
from his experience and training. Skill rather 
than discretion and independent judgment is 
exercised in grading the lumber. This does not 
necessarily mean, however, that all employees 
who grade lumber or other commodities are not 
exercising discretion and independent judgment. 
Grading o:f commodities :for which there are no 
recognized or established standards may require 
the exercise o:f discretion and independent judg-
ment as contemplated by the regulations. In 
addition, in those situations in which an other-
wise exempt buyer does grading, the grading, 
even though routine work, may be considered 
exempt i:f it is directly and closely related to the 
exempt buying. 
( 5) Another type of situation where skill in the 
application of technigues and procedures is 
sometimes confused with discretion and inde-
pendent judgment is the ''screening" of applicants 
by a personnel clerk. Typically such an em-
ployee will interview applicants and obtain from 
them data regarding their qualifications and fiir 
ness :for employment. These data may be entered 
on a form specially prepared for the purpose. 
The "screening" operation consists of rejecting all 
applicants who do not meet standards :for the par-
ticular job or :for employment by the company. 
The standards are usually set by the employee's 
superior or other company officials, and the deci-
sion to hire from the group o:f applicants who do 
meet the standards is similarly made by other 
company officials. It seems clear that such a/er-
sonnel clerk does not exercise discretion an in-
dependent judgment as required by the regula-
tions. On the other hand an exempt personnel 
manager will often perform similar functions; 
that is, he will interview applicants to obtain the 
necessary data and eliminate applicants who are 
not qualified. The personnel manager will then 
hire one of the qualified applicants. Thus, when 
13 
the interviewing and screening are performed by 
the personnel manager who does the hiring they 
constitute exempt work, even though routine, be-
cause this work is directly and closely related to 
the employee's exempt functions. 
(d) Decisions in siqnifiaant 'lll£6tters. 
(1) The second type o:f situation in which some 
difficulty with this phrase has been experienced 
relates to the level or importance o:f the matters 
with respect to which the employee may make 
decisions. In one sense almost every employee 
is required to use some discretion and independent 
judgment. Thus, it is frequently left to a truck 
driver to decide which route to follow in going 
from one place to another; the shipping clerk is 
normally permitted to decide the method of pack-
ing and the mode o:f shipment o:f small orders; 
and the bookkeeper may usually decide whether 
he will post first to one ledger rather than another. 
Yet it is obvious that these decisions do not con-
stitute the exercise o:f discretion and indep.endent 
judgment at the level contemplated by the regu-
lations. The Divisions have consistently taken 
the position that decisions o:f this nature concern-
ing relatively unimportant matters are not those 
intended by the regulations, but that the discre-
tion and independent judgment exercised must be 
real and substantial, that is, they must be exer-
cised with respect to matters o:f consequence. 
This interpretation has also been :followed by 
courts in decisions ili.volving the application o:f 
the regulations to particular cases. 
(2) It is not possible to state a general rule 
which will distinguish in each o:f the many thou-
sands o:f possible :factual situations between the 
making of real decisions in significant matters 
and the making of choices involving matters o:f 
little or no consequence. It should be clear how-
ever, that the term "discretion and independent 
judgment," within the meaning o:f the regulations, 
does not apply to the kinds o:f decisions normally 
made by clerical and similar types o:f employees. 
The term does apply to the kinds o:f decisions 
normally made by persons who formulate or par-
ticipate in the :formulation o:f policy within their 
spheres of responsibility or who exercise author-
ity within a wide range to commit their employer 
in substantial respects financially or otherwise. 
The regulations, however, do not require the exer-
cise o:f discretion and independent judgment at so 
high a level. The regulations also contemplate 
the kind o:f discretion and independent judgment 
exercised by an administrative assistant to· an 
executive, who without specific instructions or 
prescribed procedures, arranges interviews and 
meetings, and handles callers and meetings him-
self where the executive's personal attention is not 
required. It includes the kind o:f discretion and 
independent judgment exercised by a customer's 
man in a brokerage house in deciding what recom-
mendations to make to a customer :for the pur-
chase of securities. It may include the kind of 
discretion and judgment exercised by buyers, cer-
tain wholesale sal1l men, representatives, and 
other contact person who are given reasonable 
latitude in carrying · n negotiations on behalf of 
(e) FiMl deaisio not necessary. their employers. ~ 
(1) The term "disc etion and independent judg-
ment" as used in thlregulations does not neces-
sarily imply that e decisions made by the 
employee must have finality that goes with un-
limited authority d a complete absence of 
review. The decisiohs made as a result of the 
exercise of discretio~ and independent judgment 
may consist of reco~endations for action rather 
than the actual taking of action. The fact that 
an employee's decisi~n may be subject to review 
and that upon occasipn the decisions are revised 
or reversed after rev~ew does not mean that the 
employee is not exe~ising discretion and inde-
pendent judgment wi hin the meaning of the regu-
lations. For exampl , the assistant to the presi-
dent of a large corp ration may regularly reply 
to correspondence a dressed to the president. 
Typically, such an a4istant will submit the more 
important replies to ·he president for review be-
fore they are sent ou . Upon occasion, after re-
view, tlie president may alter or discard the 
prepared reply and Airect that another be sent 
mstead. This action ~y the president would not, 
b,owever, destroy the ,exempt character of the as-
sistant's function, ani does not mean that he does 
not exercise di .. scretio and. independent judgment 
in answering corres ondence and in deciding 
which replies may belsent out without review by 
the president. 
(2) The policies fotmulated by the credit man-
ager of a large cor-doration may be subject to 
review by higher co:iiJ\pany officials who may ap-
prove or disapprove these policies. The manage-
ment consultant whol has made a study of the 
operations of a busirtess and who has drawn a 
proposed change in~ganization, may have the 
plan reviewed or revi ed by his superiors before 
1t is submitted to e client. The purchasing 
agent may be required ~o consult with top manage-
ment officials before r£.aking a purchase commit-
ment for raw materil!fs in excess of the contem-
plated plant needs fpr a stated period, say 6 
months. These emploDTees exercise discretion and 
independent jud~enil within the meaning of the 
regulations desp1te t~e fact that their decisions 
or recommendations alje reviewed at a higher level. 
(f) Distingwished from loss tkrou[!h ne[!leat.-
A distinction must also be made between the ex-
ercise of discretion ajnd independent judgment 
with respect to matters of consequence and the 
cases where serious co:r;tsequences may result from 
the negligence of an e:\nployee, the failure to fol-
low instructions or procedures, the improper ap-
plication of skills, or! the choice of the wrong 
techniqu.es. The opera~or of a very intricate piece 
of machmery, for example, may cause a complete 
stoppage of. producti?~ or a break-down. of his 
very expens1ve machqe merely by pressmg the 
I 
14 
wrong button. A bank teller who is engaged in 
the receipt and disbursement of money at a teller's 
window and in related routine bookkeeping duties 
may, by crediting the wrong account with a de-
posit, cause his employer to suffer a large financial 
loss. An inspector charged with responsibility 
for loading oil onto a ship may, by not applying 
correct techniques, :fail to notice the presence of 
:foreign ingredients in the tank with resulting con-
tamination of the cargo and serious loss to his 
employer. In these cases, the work of the em-
ployee does not require the exercise of discretion 
and independent judgment within the meaning of 
the regulations. 
(g) Customarily and re[!ulaTly.-The work of 
an exempt administrative employee must require 
the exercise of discretion and independent judg-
ment customarily and regular!~. The phrase 
"customarily and regularly" sigrufies a :frequency 
which must be greater than occasional but which, 
of course, may be less than constant. The require-
ment will be met by the employee who normally 
and recurrently is called upon to exercise and does 
exercise discretion and independent judgment in 
the day-to-day performance of his duties. There-
quirement is not met by the occasional exercise of 
discretion and independent judgment. 
SECTION 541.208.-DIRECTLY AND 
CLOSELY RELATED 
(a) As indicated in section 541.202 above, work 
which is directly and closely related to the per-
formance of the work described in the. l'e.gulations 
is considered exempt work. Some illustrations 
may be helpful in clarifying the differences between 
such work and work which is unrelated or only 
remotely related to the work described in the 
regulations. 
(b) For purposes of illustration, the case of a 
high salaried managment consultant about whose 
exempt status as an administrative employee 
there is no doubt will be assumed. The partic-
ular employee is employed by a firm of consult-
ants and performs work in which he customarily 
and regularly exercises discretion and independ-
ent judgment. The work consists primarily of 
analyzing, and recommending changes in, the 
business operations of his employer's client. This 
work falls in the category of exempt work de-
scribed in the regulations. 
In the course of performing that work, the con-
sultant makes extensive notes recording the :flow 
of work and materials through the office and plant 
of the client. Standing alone or separated from 
the primary duty such note-making would be 
routme in nature. However, this is work without 
which the more important work cannot be pe-r-
formed properly. It is "directly and closely re-
lated" to the administrative work and is therefore 
exempt work Upon his return to the office of his 
employer the consultant personally types his re-
port and draws, first in rough and then in final 
form, a proposed table of organization to be sub-
mitted with it. Although all this work may not 
be essential to the proper performance of his more 
important. work, it is all directly and closely re-
lated to that work and should be considered 
exempt. While it is possible to assign the typing 
and final drafting to nonexempt employees and in 
fact it is freq'tlently the practice to do so, it is not 
required as a condition of exemption that it be 
so delegated. 
Finally, if because this particular employee has 
a special skill in such work, he also drafts tables 
of organization proposed by other consultants, he 
would then be performing routine work wholly 
unrelated, or at best only remotely related, to his 
more important work. Under such conditions, the 
drafting is nonexempt. 
(c) .Another illustration is the credit manager 
who makes and administers the credit policy of his 
employer. Establishing credit limits for custom-
ers and authorizing the shipment of orders on 
credit, inclnding the decisions to exceed or other-
wise vary these limits in the case of particular 
customers, would be exempt work of the kind spe-
cifically described. in the regulations. Work 
which is directly and closely related to these 
exempt duties may include such activities as check-
ing the status of accounts to determine whether 
the credit limit would be exceeded by the shipment 
of a new order, removing credit reports from the 
:files for analysis and wr1ting letters giving credit 
data and ex_perience to other employers or credit 
agencies. On the other hand, any general office 
or bookkeeping work is nonexempt work. For in-
stance, posting to the accounts receivable ledger 
would be only remotely related to his administra-
tive work and :rn,ust be considered nonexempt. 
(d) One phase of the work of an administrative 
assistant to a bona :fide execntive or administrative 
employee provides another illustration. The work 
of determining whether to answer correspondence 
personally, call it to his superior's attention, or 
route it to someone else for reply requires the 
exercise of discretion and independent judgment 
and is exempt work of the kind described in the 
regulations. Opening the mail for the purpose 
of reading it to make the decisions indicated will 
be directly and closely related to the administra-
tive work described. However, merely opening 
mail and placing it unread before his superior or 
some other person would be related only remotely, 
if at all, to any work requiring the exercise of 
discretion and independent judgment. 
(e) The following additional examples may 
also be of value in applying these principles. .A. 
traffic manager is employed to handle the com-
pany's transportation problems. The exempt 
work performed by such an employee would in-
clude planning the most economical and quickest 
routes for ship;ping merchandise to and from the 
plant, contractmg for common-carrier and other 
transportation facilities, negotiating with car-
. riers for adjustments for damages to merchandise 
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in transit and making the necessary rearrange-
ments resulting from delays, damages, or irregu-
larities in transit. Tlus employee may also spend 
part of his time taking "city orders" (for local 
deliveries) over the telephone. The order-taking 
is a routine function not "directly and closely re-
lated" to the exempt work and must be considered 
nonexempt. 
(f) .Ail. office manager who does not supervise 
two or more employees would not meet the require-
ments for exemption as an executive employee but 
may possibly qualify for exemption as an adminis-
trative employee. Such an employee may per-
form administrative duties, such as the execution 
of the employer's credit policy, the management 
of the comp;tny's traffic, purchasing, and other 
responsible office work requiring the customary 
and regular exercise of discretion and judgment, 
which are clearly exempt. On the other hand, this 
office manager may perform all the bookkeeping 
prepare the confidential or regular payrolls, an~ 
send out monthly statements of account. These 
latter activities are not "directly and closely re-
lated" to the exempt functions and are not exempt. 
SECTION 541.209.- THE 20-PERCENT 
LIMITATION ON NONEXEMPT WORK 
(a) Under paragraph (d), an employee will not 
qualify for exemption as an administrative em-
ployee if he devotes more than 20 percent of his 
hours worked in the workweek to nonexempt 
work; that is, to activities which are not directly, 
and closely related to the performance of the 
work described in paragraphs 541.2 (a) through 
(c). 
(b) This test is applied on a workweek basis 
and the 20 percent is computed on the time worked 
by the employee. 
(c) The tolerance for nonexempt work allows 
the performance of nonexempt manual or non-
manual work within the 20 percent allowed for all 
types of nonexempt work. 
SECTION 541.210.-TRAINEES, ADMINIS-
TRATIVE 
The exemption is applicable to an employee 
employed in a bona :fide administrative aapaci'by 
and does not include employees training for em-
ployment in an administrative capacity who are 
not actually performing the duties of an adminis-
trative employee. 
SECTION 541.211.-AMOUNT OF SALARY 
OR FEES REQUIRED 
(a) Compensation on a salary or fee basis at 
a rate of not less than $75 a week (exclusive of 
board, lodging, or other facilities) is required 
for exemption as an "administrative" employee. 
The reqmrement will be met if the employee is 
compensated biweekly on a salary basis of $150, 
semimonthly on a salary basis of $162.50, or 
monthly on a salary basis of $325. 
(b) In Puerto Rico and the Virgin Islands the 
required compensation is $200 a month (exclusive 
of board, lodging, or 'other facilities) on a salary 
or fee basis.4 
(c) The payment of the required salary must 
be exclusive of board, lodging, or other facilities; 
that is, free and clear. On the other hand, the 
regulations do not prohibit the sale of such facili-
ties to administrative ~mployees on a cash basis if 
they are negotiated in, the same manner as similar 
transactions with other persons. 
I 
SECTION 541.212.-SALARY BASIS 
The explanation of the salary basis of payment 
made in section 541.1!8 above m connection with 
the definition of "exedutive" is also applicable in 
the definition of "administrative." 
I 
SECTION 54~.213.-FEE BASIS 
The requirements for exemption as an adminis-
trative employee may be met by an employee who 
is compensated on a fee basis as well as by one who 
is paid on a salary basis. For a discussion of pay-
ment on a :fee basis, see section 541.313 below. 
SECTION 541.214.-SPECIAL PROVISO FOR 
HIGH SALARIED ADMINISTRATIVE 
EMPLOYEES 
· The regulations contain a special proviso in-
cluding within the definition of "administrative" 
an employee "who is compensated on a salary or 
fee basis at a rate o:E not less than $100 per week 
(exclusive o:E board, lodging, or other :facilities) 
and whose primary duty consists of the perform-
ance o:E office or nonmanual field work directly 
related to management policies or general busi-
ness operations of his employer or his employer's 
customers, which includes work requiring the 
exercise o:f discretion and independent judgment 
* * *." Such a highly paid employee is 
deemed to meet all the requirements in para-
graphs (a) through (e) o:E section 541.2. If an 
employee qualifies :for exemption under this pro-
viso, it is not necessary to test his qualifications in 
detail under these paragraphs. 
EMPLOYEE EMPLOYED IN A BONA FIDE PROFESSIONAL CAPACITY 
i 
SECTION 541.300.-THE DEFINITION OF 
"PROFESSIONAL" 
Section 541.3 o:E the regulations defines the term 
:'bona fide * * * professional" as :follows: 
' ,The term "employee employed in a bona fide * * * 
professional * * * capacity" in section 13 (a) (1) 
of the act shall mean any employee-
(a) whose primary duty consists of the performance 
of work-
(1) requiring knowledge of an advanced type in a 
field of science or learning customarily acquired by a 
prolonged course of specialized intellectual instruction 
and study, as distinguished from a general academic 
education and from an ap:J:}renticeship, and from training 
in the performance of routip.e mental, manual, or physical 
processes, or 
(2) original and creative in character in a recognized 
field of artistic endeavor (as opposed to work which can 
be produced by a person endowed with general manual 
or intellectual ability and 1 training), and the result of 
which depends primarily on the invention, imagination, 
or talent of the employee; qm,cZ 
(b) whose work requires the consistent exercise of dis-
cretion and judgment in it$ performance; aniZ 
(c) whose work is predominantly intellectual and var-
ied in character (as oppose:d to routine mental, manual, 
mechanical, or physical work) and is of such a character 
that the output produced o~ the result accomplished can-
~~~ be standardized in rela 
1 
on to a given period of time; 
(d) who does not devote! more than ~0 percent of his 
hours worked in the workyveek to activities which are 
not an essential part of and necessarily incident to the 
work described in paragraphs (a) through (c) of this 
section ; ancZ 
(e) who is compensated for his services on a salary or 
fee basis at a rate of not less than $75 per week (or $200 
per month if employed in Puerto Rico or the Virgin 
Islands) exclusive of board, lodging, or other facilities: 
• See footnote 6, sec. 541.117. , 
16 
ProvicZecZ, That this paragraph (e) shall not apply in the 
case of an employee who is the holder of a valid license 
or certificate permitting the practice of law or medicine 
or any of their branches and who is actually engaged in 
the practice thereof : 
ProvitZeiZ, That an employee who is compensated on a 
salary or fee basis at a rate of not less than ~100 per 
week (exclusive of board, lodging, or other facilities), and 
whose primary duty consists of the performance of work 
either requiring knowledge of an advanced type in a field 
of science or learning, which includes work requiring the 
consistent exercise of discretion and judgment, or requir-
ing invention, imagination, or talent in a recognized field 
of artistic endeavor, shall be deemed to meet all of the 
requirements of this section. 
SECTION 541.301.-GENERAL 
The term "professional" is not restricted to the 
traditional professions' of law, medicine, and the-
ology. It includes those professions which have a 
recognized status and which are based on the ac-
quirement of professional knowledge through 
prolonged study. It also includes the artistic pro-
fessions, such as acting or music. Since the test 
o:E the bona fide professional capacity of such em-
ployment is different in character :from the test :for 
persons in the learned professions, an alternative 
test :for such employees is contained in the regula-
tions, in addition to the requirements common to 
both groups. 
SECTION 541.302.-LEARNED PROFES-
SIONS 
(a) The "learned" professions are described in 
the regulations (par. 541.3 (a) (1)) as those re-
quiring knowledge o:E an advanced type in a field 
o:f science or learning customarily acR_uired by a 
prolonged course of specialized intellectual in-
struction and study as distinguished from a gen-
eral academic education and :from an apprentice-
ship and from training in the performance of 
routine mental, manual, or physical processes. 
(b) The first element in the requirement is that 
the knowledge be of an advanced type. Thus, 
generally speaking, it must be knowledge :which 
cannot be attained at the high-school level. 
(c) Second, it must be knowledge in a field of 
science or learning. This serves to distinguish 
the professions from the mechanical arts where 
in some instances the knowledge is of a fairly ad-
vanced type, but not in a field of science or 
learning. 
(d) The requisite knowledge, in the third place, 
must be customarily acquired by a prolonged 
course of specialized intellectual instruction and 
study. Here it should be noted that the word 
"customarily" has been used to meet a specific 
problem occurring in many industries. As 1s well 
known, even in the classical profession of law, 
there are still a :few practitioners who have gained 
their knowledge by home study and experience. 
Characteristically, the members of the profession 
are graduates of law schools, but some few of 
their fellow professionals whose status is equal to 
theirs, whose attainments are the same, and .whose 
work is the same did not enjoy that opportunity. 
Such persons are not barred from the exemp-
tion. The word "customarily" implies that in 
the vast niaj ority of cases the specific academic 
trainin~ is a prerequisite for entrance into the 
professiOn. It makes the exemption available 
to the occasional lawyer who has not gone to law 
school, or the occasional chemist who is not the 
possessor of a degree in chemistry, etc., but it does 
not include the members of such quasiprofessions 
as journalism in which the bulk of the employees 
have acquired their skill by experience rather than 
by any formal specialized training. It should be 
noted also that many employees in these quasi-
professions may qualify for exemption under other 
sections of the regulations or under the alternative 
paragraph of the "professional" definition applic-
able to the artistic fields. 
(e) No need appears to translate the word "pro-
longed" into arithmetical terms. Generally speak-
ing the professions which meet this requirement 
wili include law, medicine, accountancy, actuarial 
computation, engineering, architecture, various 
types of physical, chemical and biological sciences, 
teaching, and so :forth. The typical symbol of the 
professional training and the best prima facie evi-
dence of its possession is, of course, the appropri-
ate academic degree, and in these professions an 
advanced academic degree is a standard (if not 
absolutely universal) prerequisite. 
(f) Aaaountants.-Many accountants are ex-
empt as professional employees 1 (regardless of 
1 Some accountants may qualify for exemption as bona :fide 
administrative employees. 
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whether they are employed by public accounting 
firms or by other types o:f enterprises). However, 
exemption of accountants, as in the case of other 
occupational groups (see sec. 541.308 below), must 
be determined on the basis of the individual em-
ployee's duties and the other criteria in the regula-
tions. It has been the Divisions' experience that 
certified public accountants who meet the salary 
requirement of the regulations'will, except in un-
usual cases, meE;~t the requirements of the profes-
sional exemption since they meet the tests 
contained in section 541.3 of the regulations. 
Similarly, accountants who are not certified public 
accountants may also be exempt as professional 
employees if they actually perform :work which 
requires the consistent exercise of discretion and 
judgment and otherwise meet the tests prescribed 
in the definition of "professional" employee. Ac-
counting clerks, junior accountants, and other 
accountants, on the other hand, normally perform 
a great deal of routine work which is not an es-
sential part of and necessarily incident to any 
professional work which they may do. Where 
these facts are found such accountants are not 
exempt. The title "Junior .Accountant," however, 
is not determinative of failure to qualify :for ex-
emption any more than the title "Senior Account-
ant" would necessarily imply that the employee is 
exempt. 
SECTION .541.303.-ARTISTIC PROFES-
SIONS 
(a) The requirements concerning the character 
of the artistic type of professional work are con-
tained in paragraph 541.3 (a) (2). Work of 
this type is original and creative in character in 
a recognized field of artistic endeavor (as opposed 
to work which can be produced by a person en-
dowed with general manual or intellectual ability 
and training), and the result o:f which depends 
primarily on the invention, imagination, or talent 
of the employee. 
(b) The work must be "in a recognized field of 
artistic endeavor." This includes such fields as 
music, writing, the theater, and the plastic and 
graphic arts. 
(c) The work must be original and creative in 
character, as opposed to work which can be pro-
duced by a person endowed with general manual 
or intellectual ability and training. In the field 
of music there should be little difficulty in ascer-
taining the application of this requirement. 
Musicians, composers, conductors, soloists, all are 
engaged in original and creative work within the 
sense of this definition. In the plastic and 
graphic arts the requirement is, generally speak-
ing, met by painters who at roost are given the 
subject matter of their painting. It is similarly 
met by cartoonists who are merely told the title 
or underlying concept of a cartoon and then must 
rely on their own creative powers to express the 
concept. It would not normally be met by a per-
son who is employed as a copyist or as an "anima-
tor" of motion-picture cartoons., or as a retoucher 
of photographs since it is not believed that such 
work is properly • described as creative in 
character. . 
In the field of writing the distinction is perhaps 
more difficult to draw. Obviously the require-
ment is met by essayists or novelists or scenario 
writers who choose their own subjects and hand 
in a finished piece of ~ork to their employers (the 
majority of such persons are, of course, not em-
ployees but self-employed). The requirement 
would also be met, generally speaking, by persons 
holding the more responsible writing positions in 
advertising agencies. · 
(d) Another requitement is that the employee 
be engaged in work "the result of which depends 
primarily on the invention, imagination, or talent 
of the employee." This requirement is easily met 
by a person employed as an actor, or a singer, or 
a violinist, or a short story writer. In the case 
of newspaper empldyees the distinction here is 
similar to the distinction observed above in con-
nection with the requirement that the work be 
"original and creative in character."· Obviously 
the majority of reporters do work which depends 
primarily on intelligence, diligence, and accuracy. 
It is the minority whose work depends primarily 
on "invention, imagination, or talent." On the 
other hand, this requirement will normally be met 
by actors, musicians, painters, and other artists. 
(e) Radio announaers.-The determination of 
the exempt or nonexempt status of radio an-
nouncers as professional employees has been rela-
tively difficult because the radio broadcasting 
industry is comparatively new in the field of en-
tertainment and because of the merging of the 
artistic aspects of the job with the commercial. 
There is considerable variation in the type of work 
performed by various iadio announcers, ranging 
from predominantly routine to predominantly 
exempt work. The wide variation in earnings as 
between individual radjo announcers, from the 
highly paid "name" announcer on a national net-
work who is greatly in demand by sponsors to the 
staff announcer paid a comparatively small salary 
in a small station1 indicates not only great differ-
ences in personality, voice and manner, but also 
in some inherent special ability or talent which, 
while extremely cli:fficult to define, is nevertheless 
real. 
The duties which many announcers are called 
upon to perform include: functioning as a master 
of ceremonies; playing dramatic, comedy or 
straight parts in a program; interviewing; con-
ducting farm, fashion, and home economics pro-
grams; covering public events, such as sports 
programs, in winch the announcer may be required 
to "ad lib" and describe current changing events; 
and acting as narrator and commentator. Such 
work is generally exempt. Work such as giving 
station identification and time signals, aJ.mounc-
ing the names of programs, and similar routine 
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work is nonexempt work. In the field of radio 
entertainment as in other fields of artistic en;: 
deavor, the status of an employee as a bona fide 
professional under the regulations is in large l?art 
dependent upon whether his duties are origmal 
and creative in character, and whether they re-
quire invention, imagination or talent. The de-
termination of whether a particular announcer is · 
exempt as a professional employee must be based 
upon his individual duties and the amount of 
exempt and nonexempt work performed, as well 
as his compensation. 
(f) Newspaper writers and reporters.-The 
field of journalism also employs many exempt as 
well as many nonexempt employees under the·same 
or similar job titles. Newspaper writers and re-
porters are the principal categories of employment 
in which this is found. 
(1) Newspaper writers, with possible rare ex-
ceptions in certain highly technical fields, do not 
meet the requirements of parafaph 541.3 (a) (1) 
for exemption as professiona employees of the 
"learned" type. Exemption for newspa:£>er 
writers as professional employees is normally 
available only under the provisions for profes-
sional employees of the "artistic" type. News-
paper writing of the exempt type must, therefore, 
be "predominantly original and creative in char-
acter." Only writing which is analytical, inter-
pretative or highly individualized is considered to 
be creative in nature. (The writing of fiction to 
the extent that it may be found on a newspaper 
would also be considered as exempt work.) News-
paper writers commonly performing work which 
is original and creative within the meaning of the 
re~lations are editorial writers, columnists 
critics, and "top-flight" writers of analytical and 
inter;pretative articles. 
(2) The reporting of news, the rewriting of 
stories received from various sources, or the rou-
tine editorial work of a newspaper is not pre-
dominantly original and creative in character 
within the meaning of the regulations and must 
be considered as nonexempt work. Thus, a re-
porter or news writer ordinarily collects facts 
about news events by investigation, interview, or 
personal observation and writes stories reporting 
these events for publication, or submits the facts 
to a rewrite man or other editorial employee for 
story preparation. Such work is nonexempt work. 
The leg man, the reporter covering a police beatr 
the reporter sent out under specific instructions to. 
cover a murder, fire, accident, ship arrival, con-
vention, sport event, etc., are normally perform-
ing duties which are not professional in nature 
within the meaning of the act and the regulations. 
(3) Incidental mterviewing or investigation,. 
when it is performed as an essential part of and 
is necessarily incident to an employee's profes-
sional'work, however, need not be counted as non-
exempt work. Thus, if a dramatic critic inter-
views an actor and writes a story around the: 
interview, the work of interviewing him and writ-
ing the story would not be considered as non-
e:x:empt work. However, a dramatic critic who is 
assigned to cover a routine news event such as a 
fire or a convention would be doing none:x:empt 
work since covering the fire or the convention 
would not be necessary and incident to his work 
as a dramatic critic. 
SECTION 541.304.-PRIMARY DUTY 
For an e:x:planation o:f the term "primary duty" 
see the discussion o:f this term under "e:x:ecutive" 
in section 541.103 above~ and under "administra-
tive" in section 541.206 above. 
SECTION 541.305.-DISCRETION AND 
JUDGMENT 
(a) Under the regulations a professional em-
ployee must perform work which requires the 
consistent e:x:ercise of discretion and judgment in 
its performance. 
(b) A prime characteristic of professional work 
is tb.e fact that the employee does apply his special 
knowledge or talents with discretion and judg-
ment. Purely mechanical or routine work is not 
professio~al. 
SECTION 541.306.-PREDOMINANTLY 
INTELLECTUAL AND VARIED 
The regulations require that the employee be 
engaged in work predominantly intellectual and 
varied in character as opposed to routine mental, 
manual, mechanical, or .Physical work. This test 
applies to the type of tlunking which must be per-
formed by the employee in question. While a 
doctor may make 20 physical e:x:aminations in the 
morning and perform in the course of his e:x:amina-
tions essentially similar tests, it requires not only 
judgment and discretion on his part but a con-
tinual variety in his interpretation of the tests 
to perform satisfactory work. Likewise, although 
a professional chemist may make a series of sim-
ilar tests, the problems presented will vary as will 
the deductions to be made therefrom. The work 
of the true professional is inherently varied even 
though similar outward actions may be performed. 
SECTION 541.307.-ESSENTIAL PART OF 
AND NECESSARILY INCIDENT TO 
(a) Paragraph 541.3 (d), it will be noted, has 
the effect of including within the e:x:empt work 
activities which are an essential part of and neces-
sarHy incident to the professional work described 
in paragraphs (a) through (c). This provision 
recognizes the fact that there are professional em-
ployees whose work necessarily involves some of 
the actual routine physical tasks also performed by 
obviously none:x:empt employees. For e:x:ample, a 
chemist performing important and original e:x:-
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periments frequently :finds it necessary to perform 
himself some of the most menial tasks in connec-
tion with the operation of his e:x:periments, even 
though at times these menial tasks can be con-
veniently or properly assigned to laboratory 
assistants. See also the e:x:ample of incidental in-
terviewing or investigation in paragraph 541.303 
(f) (3) above. 
(b) It should be noted that the test of whether 
routine work is e:x:empt work is different in the 
definition of "professional" from that in the defi-
nition of "e:x:ecutive" and "administrative." Thus, 
while routine work will be e:x:empt if it is "dire.ctly 
and closely related" to the performance of e:x:ecu-
tive or administrative duties, work which is di-
rectly and closely related to the performance of 
the professional duties will not be e:x:empt unless 
it is also "an essential part of and necessarily 
incident to" the professional work. 
SECTION 541.308.-NONEXEMPT WORK 
GENERALLY 
(a) It has been the Divisions' e:x:perience that 
some employers erroneously believe that anyone 
employed in the field of accountancy, engineering, 
or other professional :fields, will qualify for e:x:-
emption as a professional employee by virtue of 
such employment. While there are many e:x:empt 
employees in these :fields, the e:x:emption of any 
individual depends upon his duties and other 
qualifications. 
(b) It is necessary to emphasize the :fact that 
section 13 (a) (1) e:x:empts "any employee em-
ployed in a bona fide * * * professional 
* * * capacity." It does not e:x:empt all em-
ployees of professional employers, or all em-
ployees in industries having :large numbers of 
professional members, or all employees in any 
particular occupation. Nor does it e:x:empt, as 
such, those learning a profession. Moreover, it 
does not e:x:empt persons with professional train-
ing, who are working in professional fields, but 
performing subprofessional or routine work. For 
e:x:ample, in the field of library science there are 
large numbers of employees who are trained 
librarians but who, nevertheless, do not perform 
professional work or receive salaries commensu-
rate with recognized professional status. The 
field of "engineering'' has many persons with 
"engineer" titles, who are not professional engi-
neers, as well as many who are trained in the 
engineering vrofession, but are actually working 
as trainees, Junior engineers, or draftsmen. 
SECTION 541.309.-THE 20-PERCENT NON-
EXEMPT WORK LIMITATION 
Time spent in none:x:empt work, that is, work 
which is not an essential part of and necessarily 
incident to the e:x:empt work, is limited to 20 per-
cent of the time worked by the employee in the 
workweek. 
I 
I 
SECTION 541.310.-TRAINEES, PROFES-
SIONAL 
I 
The exemption applies to an employee employed 
in a bona fide professional capacity and does not 
include trainees who' are not actually performing 
the duties of a prof~ssional employee. 
SECTION 541.311.1-AMOUNT OF SALARY 
OR FEES REQUIRED 
' (a) Compensation! on a salary or fee basis at a 
rate of not less than! $75 per week (exclusive of 
board, lodging, or other facilities) is required for 
exemption as a "professional" employee. An em-
p~oyee will meet the 1, requirem~nt if he is paid a 
biweekly salary of $~50, a semimonthly salary of 
$162.50, or a monthlyisalary of $325. 
(b) In Puerto Ric¢! and the Virgin Islands the 
required salary is $~00 a ~o?-th (exclusive of 
board, lodging, or otl;l.er faCihtles) on a salary or 
fee basis.2 1 
(c) The payment of the required salary must 
be exclusive of board,j lodging, or other facilities; 
that is, free and clea;r. On the other hand, the 
regulations do ?J-Ot prqhibit the sale of such fa~il~­
ties to professiOnal employees on a Cfc·Sh basiS If 
they are negotiated inj the same manner as similar 
transactions with other persons. 
I 
SECTION 541.3!12.-SALARY BASIS 
I 
The salary basis of payment is explained in sec-
tion 541.118 above inlconnection with the defini-
tion of "executive." i 
i 
SECTION 541.313.-FEE BASIS 
I 
(a) The requirements for exemption as a pro-
fessional (or adminiStrative) employee may be 
met by an employee who is compensated on a fee 
basis as well as by oiJ,e who is paid on a salary 
basis. ' 
(b) Little or no di:ffi.culty arises in determining 
whether a particular ! employment arrangement 
involves payment on d fee basis. Such arrange-
ments are characteriz~d by the payment of an 
agreed sum for a singl~ job regardless of the time 
required for its compl~tion. These payments in 
a sense resemble piec~work payments with the 
important distinction that generally speaking a 
fee payment is made f~r the .kind ~f job wfrich is 
unique rather than fori a series of JObs which are 
repeated an indefinite i number of times and for 
which payment on an identical basis is made over 
and over again. Paynients based on the number 
of hours or days worked and not on the accom-
plishment of a given single task are not considered 
payments on a fee basis. The type of payment 
contemplated in the regulations IS thus readily 
reco~zed. 1 
(c) The adequacy o~ a fee payment-whether 
it amounts to payment\ at a rate of not less than 
s See footnote 6, sec. 541.117.1 
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$75 per week-can ordinarily be determined only 
after the time worked on the job has been deter-
mined. In determining whether payment is at 
the rate specified in the regulations the amount 
paid to the employee will be tested by reference 
to a standard workweek of 40 hours. Thus, com-
pliance will be tested in each case of a fee payment 
by determining whether the payment made is at 
a rate which would amount to at least $75 if 40 
hours were worked. 
(d) The following examples will illustrate the 
principle stated above: 
(1) A singer receives $25 for a song on a 15-
minute program (np rehearsa;l time is inyolved). 
Obviously the reqmrement will be met smce the 
employee would earn $75 at this rate of pay in 
far less than 40 hours. 
(2) An artist is paid $40 for a picture. Upon 
completion of the assignment, it is determined 
that the artist worked 20 hours. Since earnings 
at this rate would yield the artist $80 if 40 hours 
were worked, the requirement is met. 
(3) An illustrator is assigned the illustration of 
a pamphlet at a fee of $100. When the job is 
completed, it is determined that the employee 
worked 60 hours. If he worked 40 hours at this 
rate, the employee would have earned only $66.67. 
The fee payment of $100 for work which required 
60 hours to complete therefore does not meet the 
:requirement of payment at a rate o:f $75 per week 
and the employee must be considered nonexempt. 
It follows that if in the performance of this as-
signment the illustrator worked in excess of 40 
hours in any week, overtime rates must be paid. 
Whether or not he worked in excess of 40 hours 
in any week, records for such an employee would 
have to be kept in accordance with the regulations 
covering records for nonexempt employees. 
SECTION 541.314.-EXCEPTION FOR 
J;>HYSICIANS AND LA WYERS 
A holder of a valid license or certificate per-
mitting the practice of law or medicine or any 
of their branches, who is actually engaged in prac-
ticing the profession, is excepted from the salary 
or fee requirement. This exception applies only 
to the traditional professions of law and medicine 
and not to employees in related professions which 
merely service the professions of law or medicine. 
For example, in the case of medicine, the excep-
tion applies to physicians and other practitioners 
in the field of medical science and healing, such 
as dentists, or any of the medical specialties, but 
it does not include pharmacists, nurses, or other 
professions which service the medical J;>rofession. 
SECTION 541.315.-SPECIAL PROVISO FOR 
HIGH SALARIED PROFESSIONAL EM-
PLOYEES 
The definition of "professional" contains a spe-
cial proviso for employees who are compensated 
on a salary or fee basis (exclusive of board, lodg-
ing, or other facilities) at a rate of at least $100 
per week. Under this proviso, the requirements 
for exemption in paragraphs (a) through (e) of 
section 541.3 will be deemed to be met by an em-
J?loyee who receives the higher salary or fees and 
whose primary duty consists of the performance 
of work either requiring knowledge of an ad-
vanced type in a field of science or learning, which 
includes work requi~ing the consistent exercise of 
discretion and judgment, or requiring invention, 
imagination, or talent in a recognized field of 
artistic endeavor." Thus, the exemption will 
apply to highly paid employees employed either 
in one of the "learned" professions or in an 
"artistic" profession and doing primarily profes-
sional work. I£ an employee qualifies for exemp-
tion under this proviso, it is not necessary to test 
his qualifications in detail under paragraphs (a) 
through (e). 
EMPLOYEE EMPLOYED IN A BONA FIDE LOCAL RETAILING CAPACITY 
SECTION 541.400.-THE DEFINITION OF 
"LOCAL RETAILING CAPACITY" 
Section 541.4 defines the term "bona fide * * * 
local retailing capacity" as follows: 
The term "employee employed in a bona fide * * * 
local retailing capacity" in section 13 (a) (1) of the 
act shall mean any employee-
(a) who customarily and regularly is engaged in-
(1) making retail sales of goods or services of which 
more than 50 percent of the dollar volume are made 
within the State where his place of employment is located, 
or (2) performing work immediately incidental thereto, 
such as the wrapping or delivery of packages ; ana 
(b) whose hours of work of a nature other than that 
described in paragraphs (a) (1) or (a) (2) of this 
section do not exceed 20 percent of the hours worked in 
the workweek by nonexempt employees of the employer. 
SECTION 541.401.-EXEMPT "LOCAL 
RETAILING" WORK 
(a) The work qualifying the employee for ex-
emption under section 541.4 of the regulations is 
the making of retail sales of goods or services, of 
which more than 50 percent of the dollar volume 
are made in the State where the employee's place 
of employment is located; and the performance of 
work immediately incidental to such retail sales 
work, including the wrapping and delivery of 
packages. 
(b) The dollar volume test is based on the sales 
during a representative period. 
(c) The regulations include retail sales of serv-
ices as well as of goods. For example, counter 
clerks who accept tools for sharpening, or type-
writers for repair as well as employees engaged in 
dispensing and serving food and drink for a con-
sideration to patrons of a restaurant or dining 
room may, if the sales of these services are at 
retail, qualify for exemption. 
(d) Exempt work includes not only the making 
of retail sales of goods or services but also the per-
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formance of work immediately incidental to such 
retail sales work. Work such as weighing the 
merchandise which is sold, wrapping the package 
for the customer, and delivering the merchandise 
is immediately incidental to retail sales work. 
Bookkeeping work relating to particular retail 
sales, such as, for example, the billing of a cus-
tomer for retail sales, is immediately incidental 
to retail sales work. 
(e) Making retail sales of services does not in-
clude the actual performance of the service. For 
example, the exemption is not available for the 
tool sharpener, typewriter repairman, or the cook 
and other kitchen em;ployees who prepare food and 
drink for consumption by the patrons of a res-
taurant or dining room. . 
SECTION 541.402.-NONEXEMPT WORK 
Nonexempt work is that work which is neither 
the making of retail sales nor the performance of 
work immediately incidental to retail sales work. 
For example, janitor :work does not involve mak-
ing retail sales or performing work immediately 
incidental thereto. 
SECTION 541.403.-THE 20-PERCENT LIMI-
TATION ON NONEXEMPT WORK 
Nonexempt work not to exceed 20 percent of 
the hours worked in the workweek by nonewempt 
employees of the employer is permitted. It should 
be noted that the 20 percent is not computed on the 
basis of the employee's own time, but rather upon 
the time worked by nonexempt employees of the 
employer who are performing the same kind of 
nonexempt work as that performed by the retail 
sales person. I£ there are no other employees of 
the employer performing such nonexempt work, 
the base to be taken is 40 hours a week and the 
amount of nonexempt work allowed in such cases 
will be 8 hours a week. 
EMPLOYEE EMPLOYED IN THE CAPACITY OF OUTSIDE SALESMAN 
SECTION 541.500.-THE DEFINITION OF 
"OUTSIDE SALESMAN" 
Section 541.5 defines the term "outside sales-
man" as follows: ' 
The te= "employee employed * * * in the capacity 
of outside salesman" in 1section 13 (a) (1) of the act shall 
mean any employee- 1 
(a) who is employed for the purpose of and who is 
customarily and regularly engaged away from his em-
ployer's place or places 1.of business in-
(1) making sales witfin the meaning of section 3 (k) 
of the act, or (2) obtaining orders! or contracts for services or for 
the use of facilities fo[ which a consideration will be 
paid by the client or customer; ani£ 
(b) whose hours of fork of a nature other than that 
described in paragrapb:s (a) (1) or (a) (2) of this 
section do not exceed ~0 percent of the hours worked 
in the workweek by npnexempt employees of the em-
ployer: ProviiLea, That 'ljvork performed incidental to and 
in conjunction with the. employee's own outside sales or 
solicitations, including ~ncidental deliveries and collec-
tions, shall not be regar
1
ded as nonexempt work. 
I 
SECTION 541.501:-MAKING SALES OR 
OBTAINING ORDERS 
(a) The regulations require that the employee 
be engaged in (1) making sales within the mean-
ing of section 3 (k) of the act or (2) obtaining 
orders or contracts for services or for the use of 
facilities. · 
(b) Generally speaking, the Divisions have in-
terpreted section 3 (k) of the act to include the 
transfer of title to tangible property, and in cer-
tain cases, of tangibl~ and valuable evidences of 
intangible property. 
1
Thus sales of automobiles, 
coffee, shoes, cigars, stocks, bonds, and insurance 
are construed as sales 1within the meaning of sec-
tion 3 (k). 1
1 (c) It will be noted that the exem;pt work in-
cludes not only the sale of commodities, but also 
"obtaining orders or cpntracts for services or for 
the use of facilities fo11 which a consideration will 
be paid by the client br customer." "Obtaining 
orders or contracts * 1 * * for the use of facil-
ities" includes the sel~ing of time on the radio, 
the solicitation of advertising for newspapers and 
other periodicals and the solicitation of freight 
for railroads and other transportation agencies. 
(d) The word "seriices" extends the exemp-
tion as outside salesmen to employees who sell or 
take orders for a servi<)e, which is performed for 
the customer by someone other than the person 
taking the order. For examJ?le, it includes the 
salesman of a typewriter repa1r service who does 
not himself do the repairing. It also includes 
otherwise exempt outside salesmen who obtain or-
ders for the laundering of the customer's own 
linens as well as those who obtain orders for the 
rental of the laundry's linens. 
(e) The inclusion of the word "services" is not 
intended to exempt persons who, in a very loose 
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sense, are sometimes described as selling "serv-
ices." For example, it does not include persons 
such as service men even though they may sell 
the service which they themselves perform. Sell-
ing the service in such cases would be incidental to 
the servicing rather than the reverse. Nor does 
it include outside buyers, who in a very loose sense 
are sometimes described as selling their employer's 
"service" to the person from whom they obtain 
their goods. It is obvious that the relationship 
here is the reverse of that of salesman-customer~ 
SECTION 541.502.-AWAY FROM HIS 
EMPLOYER'S PLACE OF BUSINESS 
(a) The regulations require that an outside 
salesman be customarily and regularly engaged 
"away from his employer's place or places of 
business." This requirement is based on the 
obvious connotation of the word "outside" in the 
term "outside salesman." It would obviously lie 
beyond the scope of the Administrator's authority 
that "outside salesman" should be construed to in-
clude inside salesmen. Inside sales and other 
inside work (except such as is directly in conjunc-
tion with and. incidental to outside sales and solici-
tations, as explained below) is nonexempt. 
(b) Characteristically the outside salesman is 
one who makes his sales at his customer's place of 
business. This is the reverse of sales made by 
mail or telephone ( exce;pt where the telel?hone is 
used merely as an adJunct to personal calls). 
Thus any fixed site, whether home or office, used 
by a salesman as a headquarters or for telephonic 
solicitation of sales must be construed as one of 
his employer's places of business, even though the 
employer is not in any formal sense the owner or 
tenant of the property. It should not be inferred 
from the foregoing that an outside salesman loses 
his exemption by displaying his samples in hotel 
sample rooms as he travels from city to city; these 
sample rooms should not be considered as his 
employer's places of business. 
SECTION 541.503.-INCIDENTAL TO AND 
IN CONJUNCTION WITH SALES WORK 
Work performed "incidental to and in conjunc-
tion with the employee's own outside sales or 
solicitations" includes not only incidental de-
liveries and collections which are specifically 
mentioned in paragraph (b) of section 541.5, but 
also any other work performed by the employee in 
furthering his own sales efforts. Work per-
formed incidental to and in conjunction with the 
employee's own outside sales or solicitations 
would include, among other things, the writing of 
his sales reports, the revision of his own catalogu~ 
the planning of his itinerary and attendance at 
sales conferences. 
SECTION 541.504.-PROMOTION WORK 
(a) Promotion work is one type of activity 
often performed by persons who make sales, 
which may or may not be exempt work, depending 
upon the circumstances under which it is per-
formed. Promotion men are not exempt as "out-
side salesmen." 1 However any promotional 
work which is actually performed incidental to 
and in conjunction with an employee's own out-
side sales or solicitations is clearly exempt work. 
On the other hand, promotional work which is 
incidental to sales made, or to be made, by some-
one else cannot be considered as exempt work. 
Many :persons are engaged in certain combina-
tions of sales and promotional work or in certain 
types of promotional work having some of the 
. characteristics of sales work while lacking others. 
The tyl?es of work 'involved include activities in 
borderlme areas in which it is difficult to deter-
mine whether the work is sales or promotional. 
Where the work is promotional in nature it is 
sometimes difficult to determine whether it is inci-
dental to the employee's own sales work. 
(b) Typically, the problems presented involve 
distribution through jobbers (who employ their 
own salesmen) or through central warehouses of 
chain store organizations or cooperative retail· 
buyine,- associations. .A. manufacturer's repre-
sentative in such cases visits the retaileri either 
alone or accompanied by the jobber's sa esman. 
In some instances the manufacturer's representa-
tive may sell directly to the retailer; in others, he 
may urge the retailer to buy from the jobber. 
This manufacturer's representative may per-
form various types of promotional activities such 
as putting up displays and posters, removing 
damaged or spoiled stock from the merchant's 
shelves or rearranging the merchandise. Such 
persons can be considered salesmen only if they 
are actually employed for the pur;pose of and are 
-engaged in making sales or obtaming orders or 
contracts. To the extent that they are engaged 
in promotional activities designed to stimulate 
sales which will be made by someone else the work 
must be considered nonexempt. With such varia-
tions in the methods of selling and promoting sales 
each case must be decided upon its facts. In 
borderline cases the test is whether the person 
is actually engaged in activities directed toward 
the consummation of his own sales, at least to the 
:extent of obtaining a commitment to buy from 
the person to whom he is selling. If his efforts 
are directed toward stimulating the sales of his 
company generally rather than the consummation 
of his own specific sales his activities are not 
exempt. Incidental promotional activiti-es may 
be tested by whether they are "performed inci-
dental to and in conjunction with the employee's 
<>wn outside sales or solicitations" or whether they 
• This discussion relates solely to the exemption under sec. 
541.5, dealing with outside salesmen. Promotion men who re-
~eive the required salary and otherwise qualify, may be exempt 
.as administrative employees. 
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are incidental to sales which will be made by some-
one else. 
(c) ( 1) .A. few illustrations of ty;pical situa-
tions w1ll be of assistance in determinmg whether 
a particular type of work is exempt or nonexempt 
under section 541.5 of the regulations. One 
situation involves a manufacturer's representative 
who visits the retailer for the purpose of obtaining 
orders for his employer's product, but transmits 
any orders he obtains to the local jobber to be 
filled. In such a case the employee is performing 
sales work regardless of the fact that the order is 
filled by the jobber rather than directly by his 
own employer. The sale in this instance has 
been "consummated" in the sense that the salesman 
has obtained a commitment from the customer. 
(2) .Another typical situation involves :facts 
similar to those described in the preceding illustra-
tion with the difference that the jobber's salesman 
accompanies the representative of the company 
whose product is being sold. The order in this 
instance is taken by the jobber's salesman after 
the manufacturer's representative has done the 
preliminary work which may include arranging 
the stock, putting up a display or poster, and talk-
ing to the retailer for the purpose of getting him 
to place the order for the product with the jobber's 
salesman. In this instance the sale is consum-
mated by the jobber's salesman. The work per-
formed by the manufacturer's representative is 
not incidental to sales made by himself and is not 
exempt work. Moreover, even if in a particular 
instance the sale is consummated by the manu-
facturer's representative it is necessary to examine 
the nature of the work performed by the repre-
sentative to determine whether his promotional 
activities are directed toward paving the way for 
his own present and future sales, or whether they 
are intended to stimulate the present and future 
sales of the jobber's salesman. If his work is re-
lated to his own sales it would be considered ex-
empt work, while if it is directed toward 
stimulating sales by the jobber's representative it 
must be considered nonexempt work. 
(3) .Another type of situation involves repre-
sentatives employed by utility companies engaged 
in furnishing gas or electricity to consumers. In 
a sense these representatives are employed for the 
purpose of "selling" the consumer an increased 
volume of the product of the utility. This "sell-
ing'' is accomplished indirectly by persuading the 
congumer to purchase appliances which will result 
in a greater use of gas or electricity. Different 
methods are used by various companies. In some 
instances the utility representative after persuad-
ing the consumer to install a particular appliance 
may actually take the order for the appliance 
which is delivered from stock by his employer, or 
he may forward the order to an appliance dealer 
who then delivers it. In such cases the sales activ-
ity would be exempt, since it is directed at the 
consummation of a specific sale by the utility rep-
resentative, the employer actually making the 
delivery in the one case, while in the other the sale 
is consummated in tl}e sense that the representative 
obtains an order or commitment :from the cus-
tomer. In another' type o£ situation the utility 
representative persuades the consumer to buy the 
appliance and he :rr:iay even accompany the con-
sumer to an appliapce store where the retailer 
shows the appliance 1and takes the order. In such 
instances the utility'representative is not an out-
side salesman since he does not consummate the 
sale or direct his e:B;orts toward making the sale 
himself. Similarly,~ the utility representative is 
not exempt as an outside salesman i£ he merely 
pers'Uades the consumer to purchase an appliance 
and the consumer then goes to an appliance dealer 
and places his order .. 
( 4) Still another type o£ situation involves the 
company representative who visits chain stores, 
arranges the merchandise on shelves, replenishes 
stock by replacing old with new merchandise, con-
sults with the manager as to the requirements o£ 
the store, fills out a req_uisition :for the quantity 
wanted and leaves it with the store manager to 
be transmitted to the central warehouse o£ the 
chain-store company .which later ships the quan-
tity requested. The arrangement o£ merchandise 
on the shelves or the, replenishing o£ stock is not 
exempt work unless 1 it is incidental to and in 
conjunction with the employee's own outside sales. 
Since the manu:factu:rer's representative in this 
instance does not consummate the sale nor direct 
his efforts toward the .consummation o£ a sale (the 
store manager often has no authority to buy) this 
work must be counte~ as nonexempt. 
SECTION 541.505.~DRIVER SALESMEN 
I 
(a) A large group o£ employees known gener-
ally as "route salesmen," "distributor salesmen," 
or "driver salesmen" are commonly employed by 
distributors o:f carboP.ated beverages and beer, 
cigars, and numerous ~lairy and other :food prod-
ucts. Typically, the driver salesman carries an 
assortment o:f the articles he sells and calls on the 
same customers at :frequent and regular intervals. 
He confers with the ,customers, replenishes the 
customer's stock o£ goods and i:f he is introducing 
new varieties or new lines, endeavors to persuade 
the customer to buy the new products. He re-
moves the empty bottles, cases, and other contain-
ers i:f these are to be returned to his employer and 
delivers the articles sold to the customer. The 
exemption is not defeated by the :fact that the 
employee combines deliveries, collections, and 
other incidental work with his sales activities. It 
is clear that such an employee is employed :for the 
purpose o:f making sales. 
(b) On the other hand, an employee who is 
basically a truck driver and only incidentally or 
occasionally a salesman does not qualify :for the 
exemption. Some employees occasionally de-
scribed as outside salesmen, merely deliver orders 
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in an amount exactly or approximately prear-
ranged by custom or contractual arrangement and 
:frequently make collections :for the goods they 
deliver. Such em_ployees are clearly not sales-
men. Moreover, driving a truck or making col-
lections is not exempt work when the truck is being 
used to deliver goods sold by someone else or when 
the collections are :for sales made by another 
employee. 
(c) In borderline cases, a determination o£ 
whether a driver salesman is employed :for the 
purpose o:f makine; sales or is primarily a truck 
driver and only rncidentally or occasionally a 
salesman, can be made in the light o£ :facts that 
will illustrate the actual nature o:f the employee's 
work. Among :factors to be considered are: the 
employer's specifications as to qualifications :for 
hiring; sales training; attendance at sales confer-
ences; method o:f payment; proportion o£ earnings 
directly attributable to sales effort; descriJ?tion of 
occupation in union contracts; companson of 
duties of employees in question and of other em-
ployees engaged as (a) truck drivers and (b) sales-
men; possessiOn o£ a saleman's or solicitor's license 
.when such license is required by law or ordinance; 
and presence or absence o£ customary or contrac-
tual prearrangements concerning amount to be 
delivered. 
SECTION 541.506.-NONEXEMPT WORK 
GENERALLY 
Nonexempt work is that work which is not sales 
work and is not performed incidental to and in 
conjunction with the outside sales activities o£ 
the employee. It includes outside activities like 
meter-reading, which are not part o£ the sales 
process. Inside sales and all work incidental 
thereto are also nonexempt work. So is clerical 
or warehouse work which is not related to the 
employee's own sales. Similarly, the training o:f 
other salesmen is not exempt as outside sales work, 
with one exception. In some concerns it is the 
custom :for the salesman to be accompanied by 
the trainee while actually making sales. Under 
such circumstances it appears that normally the 
trainer-salesman and the trainee make the var-
ious sales jointly, and both normally receive a 
commission thereon. In such instances, since both 
are engaged in making sales, the work of both 
is considered exempt work. However, the work 
o£ a helper who merely assists the salesman in 
transporting goods or samples and who is not 
directly concerned with effectuating the sale is 
nonexempt work. 
SECTiON 541.507.-THE 20-PERCENT LIMI-
TATION ON NONEXEMPT WORK 
Nonexempt work in the definition o£ "outside 
salesman" is limited to "20 percent of the hours 
worked in the workweek by nonexempt employees 
of the employer." The 20 percent is computed on 
the basis of the hours worked by nonexempt em-
ployees of the employer who perform the kind 
of nonexempt work performed by the outside 
salesman. If there are no employees of the em-
ployer performing such nonexempt work, the base 
to be taken is 40 hours a week, and the amount of 
nonexempt work allowed will be 8 hours a week. 
SECTION 541.508.-TRAINEES, OUTSIDE 
SALESMEN 
The exemption is applicable to an employee 
employed in the capacity of outside salesman and 
does not include employees training to become 
outside salesmen who are not actually performing 
the duties of an outside salesman.2 
SPECIAL PROBLEMS 
SECTION 541.600.-COMBINATION 
EXEMPTIONS 
The Divisions' position under the regulations 
permits the "tacking" of exempt work under one 
section o:f the regulations to exempt work under 
another, so that a person who, for example, per-
forms a combination of executive and professional 
work may qualify :for exemption. In combina-
tion exemptions, however, the employee must meet 
the stricter o:f the requirements on salary and 
nonexempt work. For instance, an employee who 
devotes half o:f his time to work meeting the re-
quirements of section 541.1 of the regulations de-
fining "executive" and the other half to work 
which is "administrative" in nature under the reg-
ulations would qualify for exemption if he meets 
the $75 a week test, which is the higher of the two 
• See also sec •. 541.506 in this connection. 
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salary requirements. Similarly, if the employee 
performs a combination of an executive's and an 
outside salesman's functions (regardless of which 
occupies most of his time) he must meet the salary 
requirement for executives ($55 a week). Also, 
the total hours of nonexempt work under the defi-
nition of "executive" together with the hours o£ 
work which would not be exempt if he were clearly 
an outside salesman, must not exceed either 20 
percent o£ his own time or 20 percent of the "hours 
worked in the workweek by the nonexempt em-
ployees of the employer," whichever is the smaller 
amount. · 
Under these principles combinations o£ exemp-
tions under the other sections of the regulations 
are also permissible. In short, under the regula-
tions, work which is "exempt" under one section 
o£ the regulations will not defeat the exemption 
under any other section. 
REGULATIONS PART .541 
Section 541.1-ExecutiVe. 
The term "employee employed in a bona :fide executive 
* * * capacity" in section 18 (a) (1) of the act shall 
mean any employee--
(a) whose primary duty consists of the management 
of the enterprise in which he is employed or of a cus-
tomarily recognized department or subdivision thereof; 
and 
(b) who customarily and regularly directs the work 
of two or more other employees therein ; ana 
(c) who has the authOlity to hire or :fire other em-
ployees or whose suggestions and reco=endations as to 
the hiring or :firing and as to the advancement and promo-
tion or any other change of status of other employees will 
be given particular weight; ana 
(d) who customarily and regularly exercises discre-
tionary powers ; ana 
(e) who does not devote mo1•e than 20 percent of his 
hours worked in the workweek to activities which are not 
directly and closely related to the performance of the 
. work described in paragraphs (a) through (d) of this 
section: Provide a, That this paragraph (e) shall not 
apply in the case of an employee who is in sole charge of 
an independent establisl.jment or a physically separated 
branch establishment, orj who owns at least a 20-percent 
interest in the enterprise!in which he is employed; ana 
(f) who is compensat/i!d for his services on a salary 
basis at a rate of not less than $55 per week (or $80 per 
week if employed in Puerto Rico or the Virgin Islands) 
exclusive of board, lodging, or other facilities: 
Providea, That an employee who is compensated on a 
salary basis at a rate of not less than $100 per week (ex-
. elusive of board, lodging, or other facilities), and whose 
:primary duty consists of the management of the enter-
prise in which he is employed or of a customarily recog-
nized department or subdivision thereof, and includes the 
customary and regular direction of the work of two or 
more other employees therein, shall be deemed to meet 
all of the requirements of this section. 
Section 541.2--Administrative. 
The term "employee employed in a bona :fide * * * 
administrative * * * capacity" in section 18 (a) (1) 
of the act shall mean any employee--
(a) whose p1imary duty consists of the performance 
of office or nonmanual :field work directly related to man-
agement policies or general business operations of his 
employer or his employer's customers ; ana 
(b) who customarily and regularly exercises discre-
tion and independent judgment; ana 
(c) (1) who regularly and directly assists a proprietor, 
or an employee employed in a bona :fide executive or ad-
ministrative capacity (as such terms are defined in these 
regulations), or 
(2) who performs under only general supervision work 
along specialized or technical lines requiring gpecial train-
ing, experience, or knowledge, or 
(S) who executes under only general supervision spe-
cial assignments and tasks; ana 
(d) who does not devote', more than 20 percent of his 
hours worked in the workweek to activities which are not 
directly and closely related to the performance of the 
work described in paragraphs (a) through (c) of this 
section ; ana 
(e) who is compensated for his services on a salary 
or fee basis at a rate of not less than $75 per week (or 
$200 pe.r month if employed in Puerto Rico or the Virgin 
Islands) exclusive of board, lodging, or other facilities· 
Provided,, That an employee who is compensated on ~ 
salary or fee basis at a rate of not less than $100 per week 
(exclusive of board, lodging, or other facilities) and 
whose primary duty consists of tlie performance of' office 
or nonmanual field work directly related to management 
policies or general business operations of his employer or 
his employer's customers, which includes work requiring 
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the exercise of discretion and independent judgment, shall 
be deemed to meet all of the requirements of this section. 
Section 541.3-Professional. 
The term "employee employed in a bona :fide * * * 
professional * * * capacity" in section 18 (a) (1) 
of the act shall mean any employee--
(a) whose primary duty consists of the performance 
of work-
( 1) requiring knowledge of an advanced type in a 
:field of science or learning customarily acquired by a 
prolonged course of specialized intellectual instruction 
and study, as distinguished from a general academic 
education and from an apprenticeship, and from training 
in the performance of routine mental, manual, or physi-
cal processes, or 
(2) original and creative in character in a 1:ecognized 
field of artistic endeavor (as opposed to work which can 
be produced by a person endowed with general manual 
or intellectual ability and training), and the result of 
which depends primarily on the invention, imagination, or 
talent of the employee; ana 
(b) whose work requi1:es the consistent exercise of 
discretion and judgment in its performance; ana 
(c) whose work is predominantly intellectual and 
varied in character (as opposed to routine mental, manual, 
mechanical, or physical work) and is of such a character 
that the output produced or the result accomplished can-
not be standardized in relation to a given period of time; 
ana 
(d) who does not devote more than 20 percent of his 
hours worked in the workweek to activities which are 
not an essential part of and necessarily incident to the 
work described in paragraphs (a) through (c) of this 
section ; ana 
(e) who is compensated for his services on a salary or 
fee basis at a rate of not less than $75 per week (or $200 
per month if employed in Puerto Rico or the Virgin 
Islands) exclusive of board, lodging, or other facilities: 
Proviaea, That this paragraph (e) shall not apply in the 
case of an employee who is the holder of a valid license 
or certificate permitting the practice of law or medicine 
or any of their branches and who is actually engaged 
in the practice thereof : 
Proviileil, That an employee who is compensated on a 
salary or fee basis at a rate of not less than $100 per 
week (exclusive of board,' lodging, or other facilities), 
and whose primary duty consists of the performance of 
work eitlLer requiring knowledge of an advanced type in 
a field of science or learning, which includes work requir-
ing the consistent exercise of discretion and judgment, 
or requiring invention, imagination, or talent in a recog-
nized field of artistic endeavor, shall be deemed to meet 
all of the requirements of this section. 
Section 541.4-Local retailing capacity. 
The term "employee employed in a bona :fide * * * 
local retailing capacity" in section 18 (a) (1) of the act 
shall mean any employee--
(a) who customarily and regularly is engaged in-
(1) making retail sales of goods or services of which 
more than 50 percent of the dollar volume are made within 
the State where his place of employment is located, or 
(2) performing work i=ediately incidental thereto, 
such as the wrapping or delivery of packages ; ana 
(b) whose hours of work of a nature other than that 
described in paragraphs (a) (1) or (a) (2) of this sec-
tion do not exceed 20 percent of the hours worked in the 
workweek by nonexempt employees of the employer. 
Section 541.5-0utside salesman. 
The term "employee employed * * * in the capa-
city of outside salesman" in section1S (a) (1) of the act 
shall mean any employee--
(a) who is employed for the purpose of and who is 
customarily and regularly engaged away from his em-
ployer's place or places of business in-
(1) making sales within the meaning of section 8 (k) 
of the act, or 
Apuendix B-6 
(2) obtaining orders or contracts for services or for the 
liSe of facilities for which a consideration will be paid by 
the client or customer; a.ntL · 
(b) whose hours of work of a nature other than that de-
scribed in paragraphs (a) (1) or (a) (2) of this section do 
[lOt exceed 20 percent of the hours worked in the workweek 
by nonexempt employees of the employer: Provii'Lefl, That 
work performed incidental to and in conjunction with the 
employee's own outside sales or solicitations, including 
incidental deliveries and collections, shall not be regarded 
as nonexempt work. 
Section 541.6-Petition for amendment of regulations. 
.A:n.y. person wishing a revision of any of the terms of 
the foregoing regulations may submit in writing to the 
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Administrator a petition setting forth the changes de-
sired and the reasons for proposing them. If, upon in-
spection of the petition, the Administrator believes that 
reasonable cause for amendment of the regulutious is 
set forth, the Administrator will either schedule a hearing 
with due notice to interested parties, or will make other · 
provision for affording interested parties an opportunity 
to present their views, either in support of or in opposi-
tion to the proposed changes. In determining such future 
regulations, separate treatment for different industries 
and for ·different classes of employees may be given 
consideration . 
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